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The Honorable Derick Berlage |

Montgomery County Planning Board E c E 0 v E

8787 Georgia Avenue 1%

Silver Spring, Maryland 20910 AllS 19 2204

Re:  Proposed Changes to Project Plan for Clarksburg Town Center n".'ﬂetwn.m"“
R A D AP,

Dear Mr. Berlage: RADow couasscry

As Co-Chairs of the Clarksburg Town Center (CTC) Advisory Committee, we are writing as

the collective voice of the community to express our strong opposition to the deviations (as
contained within the Site Plan proposed by the developer, Newland Communitics) from the
approved Project Plan #9-94004. These deviations concern the commercial and other sections of
the development as reflected in the Site Plan presented by Newland Communities during the July
27, 2004 meeting with CTC residents.

As proposed by the original applicants and developer, Clarksburg Town Center Venture and

~ Terrabrook, and approved by the Planning Board, Clarksburg Town Center is a neo-traditional
community reflecting the “New Urbanism™ school of community planning and design.
Accordingly, it is designed and intended to provide a unique pedestrian-oriented neighborhood
that allows residents-to walk to the recreational, retail, civic and other facilities dictated in the
Master and Project Plans previonsly approved by the Board, Snecifically the Town Sguare was

AYASSLEL SR 2N YRt 2 8058 PRV AR Sy Y T e ¥ DpALIVasEL Y WAV A WV LE WL VY OO

designed and intended to serve as the focus of public life, with retail and commercial
establishments located on the East side of the development’s Main Strect and Town Square. The
Master Plan also gave careful consideration to protecting the character of Clarksburg’s Historical
District, the Gateway to the Town Square.

L

Clarksburg Town Center is in the RMX-2 Zone, which allows for both “standard” and “optional”
methods of development. Under the “standard” method, office and retail uses are not allowed at
all. Accordingly, the developer submitted and the Board approved an “optional” method of
development that allowed for high-density residential units mixed with commerciai uses if in
accordance with the guidelines of the Master Plan, and that explicitly required certain public
amenities and facilities. It appears that the developer thus could not have gotten approval for this
high-density residential project without including in its application the community-oriented and
pedestrian-friendly plans for the Town Center’s retail and commercia! development that the
Commission ultimately approved.

Newland Communities (who purchased the development from Terrabrook late last year) is now
proposing a radical change to the retail and commercial areas of the Town Center. Under this
proposal, the retail and commercial establishments to be located along Main Street and the Town
Square will be replaced with four-story condominium buildings and other multi-family

residential units, thus increasing the residential density of what is already a high-density
development. The retail and office square footage has been reduced by 53.2% of the approved
square footage and the proposed plan consists of a huge square parking lot bordered by a 58,800-
square foot grocery supcrstore (reportedly Giant) with retail establishments adjoining on each
side, a proposed drive-thru bank, one freestanding restaurant and a combination office/retail
building located along the south side of the parking lot.




lthough its configuration is in the shape of a square, Newland Communities” proposed change
1s the very antithesis of the ““Town Square™ concept that is a defining characteristic of neo- :
traditional communities, and that was at the heart of the Clarksburg Town Center plan that the
Board approved. It simply replaces the pedestrian-friendly, community-oriented Town Center
concept with a regional strip mall, but with one important difference—Newland Communities”
proposed regional strip mall will be located in the heart of a high-density residential community.
Indeed, one of the two principal thoroughfares for automobile ingress to and egress from the
shopping center will be through and/or adjacent to the Town Square, departing even further from
the pedestrizn-friendly approach that both the Master and Project Plans define as the main
characteristic of Clarksburg Town Center.

As you can well imagine, Newland Communities” proposal is inconsistent with the Planning
Board’s Master Plan and subsequent Project Plan and is not reflective of the community
marketed by the builders of CTC nor is it in keeping with the concept that was solicited at the
Vigitor's Center when my neighbors and I were making our decisions to purchase homes in
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Communities’ proposed changes as well. At the July 27, 2004 meeting with Newland
Communities to discuss their proposal, the room was filled to capacity with concerned
Clarksburg residents from the Town Center and from the general community, while additional
concerned residents stood in the hall. The following week, a meeting held by residents of CTC
regarding the same issue attracted over 100 residents and the CTC Advisory Committee was
established to address these issues. The Clarksburg Civic Association, which has been
instrumental in the planning and implementation process for Clarksburg Town Center for over a
decade is also opposed to Newland Communities’ deviation from the Project and Master Plans.

Based on these issues, we respectfully request that the Board not epprove Newland
Communities’ proposed site plan, and require Newland Communities to abide by the original
terms of the Project Plan. We would ask that the Board not take any action on the proposed site
plan, requests for amendments, or requests for Zoning variances pertaining to a reduction in the
RDT Zones untii it has studied the proposal thoroughly and received the input of the residents of
the Clarksburg Town Center, the Clarksburg Civic Association and all other interested parties.
Thank you for your consideration.

Smcercly,
Km:ba'ly A S /4{“17/ Carol L. Sl;ith
Co-chair, CTC Advisory Committee Co-chair, CTC Advisory Committee

cc:  Sue Edwards, Team Leader 1270 Corridor Area, M-NCPPC
John Carter, Chief, Community Based Plarming Division, M-NCPPC
Wynn Witthans, Development Review, Plarming Department, M-NCPPC
Clarksburg Civic Association
Clarksburg Historical Society
Montgomery County Historical Society
Doug Duncan, County Executive, Montgomery County
Kathy Matthews, Director of Upcounty Regional Services
Nancy Hislop, Assistant Director of Upcounty Regional Services
Mike Knapp, County Council, Montgomery County
Brian Long, Aide to Council Member Mike Knapp
Kimberly Ambrose, Vice President of Operations, Newland Communities
Taylor Chess, Vice President Investments, Regency Centers
Susan Singer-Bart, The Gazette
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CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

December 8, 2004

The Honorable Derick Berlage
Chairman

Montgomery County Planning Board
8787 Georgia Avenue

Silver Spring, Maryland 20910

VIA: Joyce Coleman, Special Assistant

Dear Mr. Beriage:

It is with great interest in upholding the vision and intent of the Clarksburg Town Center Master
Plan that we are writing 10 you. As you may recall, per the letter you received from our group in
August, 2004, the CTCAC (Clarksburg Town Center Advisory Committee) was formed in
response to the Town Center residents’ discovery of deviations by the developer (Newland
Communities) to the Master Plan concept and Project Plan Guidelines. The residents elected the
CTCAC to represent them in taking action with MNCPPC and the developer to ensure adherence
to the vision and intent of the Master Plan.

Since the CTCAC was elected in July, 2004, we have become very active in researching not only
the intent of the Master Plan and approved Project Plan, but also the detailed parameters within
the Conditions and Findings, as well as the processes within MNCPPC for site plan submission
and approval. As part of our process, we have researched and read every document available on
file with MNCPPC relative to Clarksburg Town Center. In doing so, we have made ourselves
aware of all requirements under the “Optional Method of Development” for the RMX2 zoning
and the related requirements for complete compliance with the Conditions and Findings of the
approved Project Plan #9-94004 and Preliminary Plan #1-95042.

The CTCAC and residents are in full agreement with the Land Use Objectives of the Clarksburg
Master Plan, especially with regard to creating a pedestrian-friendly town center that will serve
as the central focus for the entire study area. The CTCAC finds that in order to uphold these
objectives, it is imperative for the developer to adhere completely to the Project Plan

Guidelines/Conditions and Findings.

We have determined multiple areas in which Newland has departed from the intent and vision of
the Master Plan and, more seriously, violated the Project Plan Conditions and Findings. The
most pressing issue is Newland’s violation of the height restrictions. The approved Project Plan

Master Plan and Project Plan clearly state the necessity for ensuring compatibility of scale with
the historic district. As confirmed to us by John Carter and Nellie Maskal of Community. Based



T
Planning, and Michael Ma of Development Review, this was a driver for the height limitation of

45’ for residential structures.

CTC residents are gravely disturbed that bﬁildings already constructed in Phase 1-B3 of the CTC

_development (Bozutto condominiums) measure 57°, as recently confirmed to CTCAC by

MNCPPC Development Review. Newland also confirmed a height in excess of 45, but stated

that the building was 53°4”. In either case, the structures are not compatible in scale with the
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historic district. This is a serious violation which requires immediate attention.

In addition to the buildings already constructed in Phase 1-B3, there are also buildings currently
under construction within Phase 2B (Craftstar 2/2 Condominiums — Parcels B & N) which alsc
violate the height restrictions, with planned heights of 51°7”. Further, there are several other site
plans previously approved for Phase 2C which include additional Craftstar 2/2 Condominiums
and Bozutto Condominiums with planned heights exceeding the 45’ maximum allowable
according to the Project Plan Guidelines. Apparently, the site pians for these structures were
erroneously approved, and/or the developer did not specify heights on the site plan (beyond “4
stories”) and has violated the height restriction without MNCPCC'’s awareness. The CTC
residents are secking immediate action by MINCPPC to correct this situation before new
buildings are constructed.

Ensuring compatibility with the historic nature of Clarksburg, especially in terms of scale as
described with the Master and Project Plan, is essential to creating the type of community that
was presented to the residents by the developer and builders when we purchased our properties
in Clarksburg Town Center. We appreciate the assistance that we have received from MNCPPC
to date in this regard. We have scheduled another meeting with Community Based Planning and
Development Review for December 13™ to discuss the specifics relative to the height violations
described. However, the CTCAC respectfully requests a meeting with you to discuss our overall
cOncerns.

We would appreciate it if a meeting could be scheduled with you prior to December 177, We
will contact Joyce Coleman to arrange the meeting at your convenience.

Sincerely,

Kim Shiley, Co-Chair, CTCAC : Carol E. Smith, Co-Chair, CTCAC
Amy Presley Tim DeArros

Randy DeFrehn ~ Mark Murphy

Joel Richardson Jen Jackman

Niren Nagda Tricia Larade

Lynn Fantle Jeff Lunenfeld
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Krasnow, Rose

From: Synergiesinc@aol.com
Sent:  Tuesday, December 14, 2004 11:11 AM
To: Carter, John

Cc: Ma, Michael; Witthans, Wynn; susan.edwards@mncppc-me.org; Krasnow, Rose;
councilmember.knapp@montgomerycountymd.gov;
catherine.matthews@montgomerycountymd.gov; nancy.hislop@montgomerycountymd.gov;
Berlage, Derick; Coleman, Joyce; nnagda@ENERGENconsulting.com; smithcar@mail.nih.gov;
Shileykim@aol.com

Subject: Follow-up

Hello, John, Rose, Michale, Wynn, and Susan.

First, | want to thank you for meeting with us yesterday. Kim, Carol, Niten and | greatly appreciate your time and
assistance in our attempts to ensure that Clarksburg Town Center is developed according to the vision and intent
of the Master Plan, and in compliance with the Project Plan guidelines. On behalf of our entire CTCAC, we thank
you for your efforts to date.

As we mentioned, we have the utmost respect for the work that was done by Community Based Planning,
together with the Clarksburg Civic Association, the Historical Society, and all other contributors, to develop the
Master Plan vision and the subsequent Project Plan guidelines to uphold that vision throughout the development
process,

With regard to the height violation evident in the existing Bozutto condominium, and height violations of additional
residences planned but not yet built, we are gravely concerned. As discussed yesterday, violations must be
called out by MNCPPC as violations. Otherwise, the entire validity of the Project Plan process is nullified. It is not
appropriate to enable developers to arbitrarily deviate from Project Plan conditions and findings...especially in an
RMX2 project under "optional method of development” where such conditions and findings are "expressly tied to”
and "not autimatically severable” from the Project Plan, without remanding the entire Project Plan back to the
Board for consideration. There is a proper process for the Board to review and address such developer desires in
a hearing prior to the construction of structures which clearly violate terms and conditions of the Project Plan,

We do not believe that the height violation issue(s) can be properly addressed during the January hearing for
supplemental amendments desired by the developer. As stated yesterday, we would expect MNCPPC to issue a
violation to the developer and establish a Board hearing specifically on this issue.

As stated by Michael Ma, and confirmed by Wynn Witthans, the site plan(s) for the Bozutto condominiums as well
as the 2/2's, did not contain specific height measurements - they merely stated “four stories.” Therefore, we do
not believe that MNCPPC is responsible for the violations. With a designation of "four stories” it would be
expected that the site plan would be approved under the current Project Plan. The oweness is upon the
developer to ensure that builders of those "four stories” comply with the heights specified in the Project Plan. The
developer is clearly accountable and responsible for compliance with all conditions and findings of the Project
Plan. 't is evident that the developer was aware of the 45° height limiation for residential structures, and, under
the "Site Plan Enforcement Agreement,” takes full responsibility for development in accordance with that
limitation.

We cannot sit idly by while developers change Project Plans at whim, according to market drivers. We appreciate
your help in ensuring the sanctity of the Master Plan/Project Plan process.

We will await your response regarding issuance of a violation notice to the developer.
Again, thank you for your time and assistance.

Sincerely,
Amy Presley (on behalf of the CTCAC)

8/13/2005
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301-916-7969 (office)
301-526-7435 (mobile)

8/13/2005
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Krasnow, Rose

From:
Sent:
To:
Cc:

Synergiesinc@aol.com

Tuesday, December 21, 2004 11:18 AM

Krasnow, Rose

Carter, John; Ma, Michael; Witthans, Wynn; susan.edwards@mncppc-mc.org;
councilmember.knapp@montgomerycountymd.gov;
catherine.matthews@montgomerycountymd.gov; nancy hislop@montgomerycountymd.gov;
Berlage, Derick; Coleman, Joyce; nnagda@ENERGENconsulting.com; smithcar@mail.nih.gov,
Shileykim@aol.com

Subject: Fwd: Follow-up

Hello Rose and all.

We have not yet heard back from you regarding the height violation issues and are wondering whether MNCPPC
intends to issue a violation notice to Newtand. The CTCAC would greatly appreciate a written response before
the end of this week.

Thank you for your assistance in this matter.

Regards,

Amy Presiey
on behalf of the CTCAC

8/13/2003
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Krasnow, Rose

From: Witthans, Wynn
Seni:  Monday, January 24, 2005 3:06 PM
To: ‘Synergiesinc@aol.com

Cce: Ma, Michael; Krasnow, Rose; Carter, John; Edwards, Sue; Maskal, Nellie
Subject: RE: December 8th Meeting - Foliow-up
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————— Original Message-----

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]

Sent: Thursday, December 23, 2004 11:16 AM

To: kambrose@newlandcommunities.com

Cc: smithc@efdb.nci.nih.gov; davidkitchens@coopercarry.com; trodriguez@parkerrodriguez.com;
rcroteau@newlandcommunities.com; shileyk@mail.nih.gov; nnagde@ENERGENconsulting.com;
jersub13@yahoo.com; rdefrehn@nccmp.org; timdearros@comcast.net; Lfantle@aol.com;
cariandjeff@comcast.net; murfs@comcast.net; JJackman@wtplaw.com; sendtriciamessages@msn.com; Carter,
John; Maskal, Nellie; Ma, Michael; Witthans, Wynn; Edwards, Sue; Krasnow, Rose; tbrown@linowes-law.com;
Councilmember.Knapp@MontgomeryCountyMD.gov; catherine.matthews@montgomerycountymd.gov;
nancy.hislop@montgomerycountymd.gov; Berlage, Derick; Coleman, Joyce

Subject: December 8th Meeting - Follow-up

Heiio, Kim.

The CTCAC met on December 13th to review the new retail site concept as presented by Newland
on December 8th. All were pleased with the direction Newland is taking relative to the overall
design, yet we still have some outstanding concemns.

Understanding your desire to move quickly towards a site plan hearing, we did not want to wait until
after the holidays to submit our comments to you. The attached letter outlines our comments
regarding the new concept. We will await your response as to a follow-up meeting or other
appropriate next steps.

In the interim, we wish you a iMerry Christmas/Happy Holidays.

Sincerely,

Amy Presley

8/13/2005
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Krasnow, Rose

From: Synergiesinc@aol.com
Sent:  Monday, January 24, 2005 3:14 PM
To: Witthans, Wynn

Cc: Ma, Michael; Krasnow, Rose; Carter, John; Edwards, Sue; Maskal, Nellie; Shileykim@aol.com;
smithcar@mail.nih.gov

Subject: Re: December 8th Meeting - Follow-up

Hello, Wynn.

R gy

Thanks for the information. As discussed with Derick, we will respond agai
and will also request a full board hearing.

Please give us confirmation when you have it regarding the hearing date.

Sincerely,
Amy

8/13/2005
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Krasnow, Rose

From: Synergiesinc@aol.com

Sent: Wednesday, January 26, 2005 1:54 PM
To: MCP-Chairman
Cc: Krasnow, Rose; Ma, Michae!; Witthans, \Wynn; Carter, John;

Councilmember. Knapp@MontgomeryCountyMD gov Shileykim@aol com smithcar@mail.nth.gov,
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nnagda@ENERGENconsulting.com; JJackman@wiplaw.com; jersubi3@yahoo.com;
timdearros@comcast.net; rdefrehn@ncemp.org; murfs@comcast.net; Lfantle@aot.com;
cariandjeffl @comcast.net; sendtriciamessages@msn.com

Subject: CTC Development - Height Violations

Dear Mr. Berlage:

Please find attached a letter from the CTCAC to you requeshng a Board heanng relative to height violations within
the Clarksburg Town Center. We have also aitached the leiter we received from Rose Krasnow, along with our
response comments embedded. Further we have attached a supporting document table and notations.

We appreciate your attention to this and will await your response.

Sincerely,
Amy Presley, on behalf of the CTCAC

8/13/2005



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

January 25, 2004

The Honorable Derick Berlage
Chairman

Montgomery County Planning Board
8787 Georgia Avenue

Silver Spring, Maryland 20910

Subject: Building Heights in Clarksburg Town Center
Phase 1 Site Plan #8-98001 and Phase II Site Plan #8-02014

Dear Mr. Berlage:

We are writing to you in response to the letter we received from Rose Krasnow relative to height
violations within Clarksburg Town Center development. The Clarksburg Town Center Advisory
Committee (CTCAC) has reviewed the letter and is astounded by the determination of the Staff
on this issue.

The CTCAC, and the entire Clarksburg community, had placed its faith in M-NCPPC, expecting
M-NCPPC to faithfully serve as guardians of the Master Plan intent and to ensure adherence to
the Board-approved Project Plan. Unfortunately, we find not only that the M-NCPPC Staff has
been grossly negligent in the Site Plan review process, but, based on the subsequent Staff
determination regarding the height violations, has fallen abysmally short of serving the citizens

of Clarksburg. Therefore, we respectfully request a full Board hearing on this issue.

For your record, we have attached a copy of Rose’s letter with our specific response to each
point. We have also attached our document reference table highlighting supporting detail for our
case and position on the matter.

We would like the Board to consider this letter as an issuance of a formal complaint regarding
height violations within Clarksburg Town Center development. Based on the provisions of
Zoning Ordinance 59-D-3.6, we would also ask the Board to exercise its right to issue a stop
work order pursuant to Site Plans previously approved for buildings not yet built, but also having
the potential to exceed the height guidelines as defined in the Board-approved Project Plan
Findings. Without such action on the Board’s part, we fear that development of other buildings
will proceed and the community will have no recourse.

Please respond to us with the earliest possible date and time for scheduling of a full Board
hearing on this issue. In view of the pending development of other buildings in question, we
believe action must be taken immediately. Scheduling of a hearing date prior to February 10®
will be greatly appreciated.

Sincerely,

Amy Presley, Kim Shiley, Caro! Smith, CTCAC Co-Chairs,
on behalf of the CTCAC



Ms. Amy Presley
(On behalf of CTCAC)

Subject: Building Heights in Clarksburg Town Center
Phase I Site Plan #8-98001 and Phase I Site Plan #8-02014

Dear Ms. Presley,

Thank you for your continued interest in the regulatory plan approvals for the Clarksburg
Town Center.

At the December 13, 2004 meeting between M-NCPPC Staff and representatives of
CTCAC, you and the other CTCAC members present expressed your collective view that
the developer of the Clarksburg Town Center knowingly submitted a site plan that
deviated from the project plan condltrons and ﬁndmgs spec1ﬁcaily with respect to the
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As you know, the approval of the Project Plan was subject to a number of conditions;
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entitled “Data Summary: Clarksburg Town Center.” That table was included in the
Project Plan opinion to demonstrate conformance of the project with the requirements
and intent of the RMX-2 Zone. As you know, that table listed “four stories” under the
“Required” column, which limitation is drawn from the Clarksburg Master Plan (“Master
Plan) Land Use Plan reconunendatlons for the Town Center District ('t *s critical nere
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! The Zoning Ordinance permits higher density residential uses under the optional method in the RMX
Zones, provided that they are in accordance with, among other things, the limitations contained in the
applicable master plan.



Notably, the Master Plan language does not set a numertcaI cap on the maximum height
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2 1t is, of course, outside of the scope of the Commission’s authority to make a determination as to
compliance with a building permit. Such a determination is properly made by the Montgomery County
Department of Permitting Services.
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As you know, site plan proposals for the amendment of Phase 1 (8-98001E) residential
and Phase IIT (8-04034) retail are still pending. The proposals consist of an amendment
for a new site plan for the commercial area; and, additionally, an amendment to both
Phase I and II residential site plans, in order to modify the “Manor Homes” from 9 units
to 12 units. We encourage you to make your views known to Commission Staff and the
Planning Board as we proceed with the review and consideration of these amendments.

Please contact me if T can be of any further assistance. My Staff will inform you of our
future Planning Board dates and will be available to meet with you on the projects
currently under review.

Sincerely,



Rose G. Krasnow

Development Review Chief

Maryland National Capital
Park & Planning Commission

8787 Georgia Avenue

Silver Spring, MD 20910

(p) 301 495-4591

(f) 301 325-3462

rose krasnow(@mncppe-me.org
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Clarksburg Town Center Development — Documentation Relative to Height Restrictions

Docurnent Approvals Pertinent Data Notes
Master Plan Planning Board Within the “Ten Key Policies The goal of assuring
Approval - June, Guiding the Master Plan™ compatibility with the future
1994 1. "Town Scale of Development” development of the historic
6. “Pian proposes a transit- district, relative to scale, was a
oriented, multi-use Town Center driver for specification of the
which is compatible with the scale | height limitations within the
and character of the Clarksburg Project Plan findings. This is
Historic District...... apparent, as the existing RMX2
guidelines would have been
“Assuring compatibility of future | sufficient, and not required
development with the historic explicit specification of height
district has been a guiding limitations, had Community
principle of the planning Based Planning felt that “4
process.” (p26) stories” was adequate language
to ensure scale and
compatibility” with the historic
district,
Project Plan Planning Board *Based on the oral testimony, The Project Plan includes a data
Approved — written evidence submitted forthe | table outlining the permitted
May 11, 1995 record, and the staff repornt, the standards under RMX2

following conditions and findings
are hereby adopted.”

“Finding #1: The Planning Board
finds that Project Plan #8-84004 as
conditioned meets all of the
purposes and requirements of the
RMX2 zone. A summary follows
that compares the development
standards shown* with the
development standards required in
the RMX2 zone.” (Page 1 of the
Project Plan).

*{i.e. those proposed for CTC)

The findin
The findings include the data shest

outlining the standard RMX2 zone
height (“4 stories™ with the
proposed heights for Clarksburg
Town Center:

* 4 stories/45’  for residentiai
buildings

“ 4 stories/50" ° for commercial
buildings

development (as was ais0
cutlined within the Master Plan)

| compared to the specific

fimitations proposed for the
Clarksburg Town Center. This
data table specifically denotes a
limit of 45° for residential
buildings and 50" for commercial
buildings.

Compatibility with the “scale and
character” of the Clarksburg
Historic District was unarguably
one of the "guiding principles”
hahind tha Mactar Plan {andd

ARAITHING LI IVIGODLWE 7 Il \Hl!\l
adamantly promoted by the
Clarksburg Civic Association, the
Historic Society and others who
participated in the planning
process). The specific height
limitations were included within
the data sheet of the Project
Pian to ensure the desired
compatibility with the historic
district. John Carter, Neilie
Maskall, and Michael Ma have all
confirmed that the data sheet
attached to the approved Project
Plan is valid. it was included
within the Project Plan to ensure
compatibility with the historic
district and, having been
approved with the Project Plan
“findings,” the limitations within
the data sheet hecome




“necessary elements” of
development for Clarksburg
Town Center.

Preliminary Plan

Planning Board
Approved —
March 26, 1986

Background: “...the underlying
development authority, Project Plan
#9-94004, was approved by the
planning hoard on May 11, 1995,
after two prior planning board
meetings (held on April 6 and 20,
1995). The record for the
preliminary plan #1-95042
specifically includes the records
from those prior hearings...

Therefore, the planning board
approves the plan. The approval is
subject to the following conditions:

#14 “Preliminary plan #1-95042 is

expressly tied o and

interdependent upon the continued
validity of Project Plan #9-94004.
Each term, condition and
requirement set forth in the
Preiiminary Pian and Project Pian
are determined by the Planning
Board to be essential
components of the approved
plans and are therefore not
autornatically severable.”

The Planning Board itself
determined all conditions,
findings, or “requirements”, as
outlined in the Project Plan to be
“essential components® of the
approved plans and “NOT
automatically severable.”
Therefore, the data sheet
containing height definitions of
45’ for residential and 50’ for
commercial can neither be
ignored at Site Plan approval,
nor arbitrarily over-ridden by any
member of the M-NCPPC staff or
by the deveioper. (See definition
of "Minor Amendment” under
Zoning Ordinance #59
Removing the height definitions
would NOT be considered a
Minor Amendment — i.e. not
allowable without amendment

Montgomery
County Zoning
Ordinance #59

Various dates of
acceptance/
amendment

59-C-10.2 Methods of Development
2. Optional Method of Development

Under this method, general
commercial uses and higher density
residential uses are allowed in the
RMX zone provided they are in
accordance with the provisions of
Section 59-C-10.3 as well as the
density, numerical limitations and
other guidelines contained in the
applicable Master Plan approved by
the district Council. In addition, a

oy eviea

approved by the Planning Board.

59-C-10.3 Optional Methed of
Development Regulations —

This optionai method of
development accommodates mixed
use development comprised of
planned retail centers and
residential uses at appropriate
iocations in the County. This
method of development is a means
to encourage development in
accordance with the
recommendations and guidelines of
approved and adopted Master

The Optional Method of
Development, is the option under
which CTC is zoned for RMX2
development. This option
explicitly requires adherence to
the Master Plan/Project Plan and
Site Plans in accordance with the
Project Plan.

Acconding to 59-C-10.2, #2,
under the Optional Method of
Development, the commercial
uses and higher density
residential uses are allowed
provided that they are in
accordance with “numerical
limitations” and guidelines of the

plans approved,

58-C-10.3 states that the
Optional Method of Development
is a "means to encourage
development in accordance with”
recommended guidelines.
(Clearly shows the intent to
regulate development under
“Optional Method” vs. ieaving
development open to
interpretation under general




Plans. Approval of this optional
method of development is
dependent upon the provision of
certain public facilities and
amenities by the developer. The
requirement for public facilities and
amenilies is essential 1o support the
mixture of uses at the increased
densities of development allowed in
this zone.

59-C-10.3 Optional Method of
Development Regulations -

This optional method of
development accommodates mixed
use development camprised of
planned retail centers and
residential uses at appropriate
locations in the County...

59-C-10.3.11 Development
Procedure —

A. The procedure for approval for
an optional method of development
in these zones requires a Project
Plan in accordance with division 59-
D-2 and a site plan in accordance
with division 59-D-3.

59-D-A-2 — Optional Method
requires a Project Plan and Site
Plan ... precondition for the use of
the optional method of development

59-D-3-23 - Proposed
Development — ... (Referencing
what must be included within the
site plan) ...

(a) The location, hreight, ground
coverage and use of all structures.

§9-D-3.4 ~ Action by Planning
Board

(1) ...the Site Plan is consistent with
an approved development plan or a
Froject Plan for the Optional
Method of development, if
required...

{(4) ...each structure and use /s
compatible with ofther uses and
other site plans and with existing
and proposed adjacent
development.

89-D-2.6 Amendment: Minor Plan
Amendment

A minor amendment is an
amendment or revision to a plan or
any findings, conclusions, or

RMX2 requirements.) Once
again, it is apparent that this is
why a data sheet denoting the
guidelines for development of
CTC, including specific height
parameters, was included within
the Project Pian and
subsequently adopted by the
Planning Board.

Under the Optional Method of
development within RMX2
zoning, the Project Plan is an
authoritative document. This is
explicit under 59-C-10.3.11, as is
the requirement far a site plan in
accordance with 59-D-3 -
requiring that “height” and use of
all structures must be noted. As
“4 stories” is merely a standard
for RMX2 in general, and the
approved Project Plan inciuded a
data sheet with specific height
parameters, under the Optional
Method of Development
{according to 59-C-10.3.11, 59-
D-A-2, and 59-D-3-23) the
heights for any structures within
a site plan must be in
accordance with height
definitions/limitations outlined
and approved within the Project
Plan Findings.

(It is clear that the change in
height within Wynn Witthan's
documentation does not
constitute a Minor Amendment,
according to 59-D-2.6. Even if




conditions associated with the plan
that does not entail matters that are
fundamental determinations
assigned to the Planning Board. A
minor amendment is an amendment
that does not after the intent,
objectives, or requirerments
expressed or imposed by the
Planning Board in its review of the
Plan. A minor amendment may be
approved, in writing, by the
Planning Board staff. Such
amendments are deemed to be
administrative in nature and

e N
concem only matters that are notin

conflict with the Board's prior action.
59-D-3.6 Failure to Comply

If the Planning Board finds for any
plan approved under this section on
its own motion or after a compiaint
is filed with the Planning Board or
the department that any of the
ferms, conditions or restrictions
upon which the site plan was
approved are not being complied
with, the Planning Board after due
notice to all parties concerned, and
a hearing, may revoke its approval
of the site plan or approve a plan of
compliance which would permit the
applicant to take corrective action to
comply with the site plan... The
Planning Board may revoke its
anoroval of the site plan or take
other action necessary to ensure
compliance, including impesing civil
fines, penalties, stop work orders

and corrective orders under

Chartar BN
ol lﬂplc. L.

Planning Board to revoke approval
of a site plan, any applicable
building permits and use and
occupancy permits issued pursuant
to a prior Pianning Board approvai
are hereby declared invalid.

t il e
Upon decision by the

Wynn were to position this as a
“Minor Amendment” there is no
documentation — i.e. approvai “in
writing by the Planning Board
staff” to support that as a
deliberate action by the Planning
Board staff.)

If the site plan, as confirmed by
M-NCPPC staff members
(Michae!l Ma, Wynn Witthans,
Rose Krasnow), merely showed

“4 stories” as the height notation
for the buildings in question,

o RrRAdn Sy

even as approved by the
Planning Board, it still does not
authorize those “4 stories” to
exceed the height limitations as
defined within the Project Plan
findings and approved by the
Planning Board. Under the
“Optional Method of
Development” the Developer is
still obligated to ensure that the
“4 stories” comply with the
conditions and findings of the
Project Plan. The Planning
Board is also abligated to
enforce those conditions and
findings.

Site Plan Review
(Wynn Witthans’
- Staff Report
submission &
Planning Board
Opinion)

"Planning Board

Opinion - January
22,1998

Site Plan Review: Staff
Recommendation; Proposal

Findings for Site Plan review (Page
35):

“#1 Site Plan is consistent with the
Project Plan approved for this site
utilizing the RMX2 optional method

of development. (See discussion
ahave \

AR ¥ .

#2 The Site Plan meets all of the

This is the excerpt from the Staff
Report prepared by Wynn
Witthans and presented to the
Board for approva! of the Phase
1 Site Plan.

“Within Wynn's Staff Opinion,
submitted as part of the site plan
review documentation for the
Board, is a data table that varies

from the data table included in




requirements of the zone in which it
is located. (See project data table”
above.)”

Pianning Board Opinion:

“Based on the testimony and
evidence presemeq and on the staff
report, which is made a part hereof,
the Montgomery County Planning
Board finds:

#1. The site plan is consistent with
the approved development plan ora
Project Ptan for the Optional
Method of Development, if required.
#2 The sile plan meets all the
requirernents of the zone in which it
was located.”

the approved Project Plan (as
part of the “Findings" deemed by
the Board to be “essential’
components of the Project Plan).
The data table that Wynn
submitied with her Staff Opinion
appears to have been re-written
to show a generic “4 stories”
denotation for building heights,
omitting the specifications of "¢’
for residential” and “50° for
commercial.” The first and only
appearance of this altered data
table among M-NCPPC
documentation is within Wynn’'s
Staff Opinion/Site Plan Reviews.
In submitting a news data table,
Wynn has independently
overridden Community Based
Planning's recommendalions, as
well as the "Findings” approved
by the Planning Board in the firal
Project Plan. Her submission to
the Planning Board could be

el
viewed as misleading and

negligent, at best. At worst, it
could be viewed as a deliberate
alteration or omission of

specif" ications, inappropriately

PR o

servmg the deveioper's desires.

Again, as stated within our
Zoning Ordinance notes, even in
the presence of a generic “4
storfes™ denotation on the altered
data table and/or the submitted
Site Plan, the Developer is still
accountable to ensure that the “4
stories” are in compliance with
the height restrictions of the
approved data tableffindings as
part of the approved Project

Plan. Also, according to zoning
ardinance for Onhnnal Miethod,

LEPSERI- R L Piv

and the Piannmg Board’s own
Findings, Mi-NCPPC is still
accountable to enforce the
Iirnit.'ations»r guidelines contained
within the approved rl’Gj%u Plan
Findings. There is no language
within the Site Plan Review Staff
Report or the Board Opinion that
negates the Data Table
(*Finding”) of the Project Plan --
i.e. that the “4 stories” shown on
the Site Plan must be in
compliance with the heights as
defined ~ 45' for residential
buildings and 50’ for commercial




buildings.

Site Plan
Enforcement
Agreement

Montgomery
County Planning
Board, Linnowes &
Biocher, LLP (legal
counsel for the
Developer) &
Piedmont Land

Associates

(Developer)
March 18, 1989

(Page 1)

“Whereas, Text Amendment No.
80025, approved July 21, 1881,
effective October 15, 1881,
amended Section 59-D-3.3 of the
Montgomery County Code to
require as part of the site plan
review process that applicants enter
into a formal agreement with the
Planning Board requiring the
applicant to execute all features of
the approved sife plan in

accordance with the

Development Program required
by Section 59-0)-3.23 of the
Montgomery County Code...."
“Whereas, the parties hereto desire
to set forth herein their respective
requirements and obligations
pursuant to Section 59-D-3.3 of the
Montgomery County Code, 1994, ..
Now, therefore, in consideration of
the mutuat promises and
stipulations set forth herein and
pursuant to the requirements of
Section 59-D-3.3 of the
Montgomery County Code, 1994....
the parties hereto agree as follows:
1. In accordance with approval by
the Planning Board of Site Plan No.
8-98001, Developer agrees that,

when it commences construction on

any phase as set forth in the
Development Program attached
hereto as Exhibit "B", or any
amendments thereto, it wilf execute

ard #. il tha fo
and maintain all the fegtures of the

site plan for that phase as required
by Section 59-D-3.23 in fulfiliment
of the approval granting Site FPlan
No.8-98001, and any subsequent
amendments approved by the
Planning Board....

The Developer and its iegal
counsel were aware of the
conditions for development of
RMX2 under the “Optional
Method” of development. The
Project Plan (including all
conditions and findings) is the
recognized and underlying
authority. 59-D-3 requires height
specification, as well as
assurance that buildings are

consistent with the approved
Proiect Plan

BAAfUSIL FoRANE.
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Krasnow, Rose

From: Synergiesinc@aol.com
Sent: Tuesday, February 01, 2005 2:16 PM
To: Witthans, Wynn

Cce: MCP-Chairman; Krasnow, Rose; Ma, Michael; Carter, John; Edwards, Sue; Maskal, Nellie;
Councilmember. Knapp@MontgomeryCountyMD.gov; Shileykim@aol.com; smithcar@mail.nih.gov

Subject: Re: CTC Development - Height Violations

Hello, Wynn.

The email to which you responded was sent to Derick Berlage at his request. As noted in the email and letterto
Derick, however, we are asking for a Board hearing on the height issue, not information relative to the
Amendment hearing. We have requested a specific hearing on the height violation issues and would not expect
that the matter could be covered appropriately during the Manor Home/Amendment hearing. Derick was aware of
our desire for a hearing and advised us to send the response to Rose's letter, along with our request for the
hearing, directly to him.

| have made no other inquiries as to the Manor Home/Amendment hearing, as you had already informed us of
that meeting date. We would likely not schedule time for ourselves to speak at that hearing if we are going to
have a separate, specific hearing with the Board relative to height viofations. If your email implies that time fora
hearing on that matter could be made available on Friday, Feb. 11th, that would be more appropriate and would
work for our group. Please confirm the date, and a time that can be made available for the hearing.

Thank you for your assistance.

Amy Presley
on behalf of the CTCAC

In a message dated 2/1/2005 12:40:55 PM Eastern Standard Time, Wynn.Witthans@mncppe-me.org writes:

" Subj: RE: CTC Development - Height Violations
Date: 2/1/2005 12:40:55 PM Eastern Standard Time
From: \woan v itace o ®enai e =00
To: Syrerinsiciecicds
Sent from the Intermnet

The Plerning Soncd il boosshers o o e ner Hortng o0 Fobracy (0 Phcses One and Two wil bo
TEECOES Cad B A WCRTY S b o, 3 avpe i o0 Sodley ooy e aonn
Voo i LS yod enc youl 0rauy agve nean noeanigct vith others in our agency
oy, 0T T manivg SR ris oyl oo nsi o mar airect’y. linvite vou to
JOT o) 000 LS00 R3YD LWL ESITE ENG 1hEN O TEC 0 oL

----- Original Message-----

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]

Sent: Wednesday, January 26, 2005 1:54 PM

To: MCP-Chairman

Cc: Krasnow, Rose; Ma, Michael; Witthans, Wynn; Carter, John;
Councilmember.Knapp@MontgomeryCountyMD.gov; Shileykim@aol.com; smithcar@mail.nih.gov;

8/13/2005
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nnagda@ENERGENconsulting.com; Jlackman@wtplaw.com; jersubl3@yahoo.com; timdearros@comcast.net;
rdefrehn@nccmp.org; murfs@comcast.net; Lfantle@aol.com; cariandjeffl@comcast.net;

sendtriciamessages@msn.com
Subject: CTC Development - Height Violations

Dear Mr. Berlage:

Please find attached a letter from the CTCAC to you requesting a Board hearing relative to height violations
within the Clarksburg Town Center. We have also attached the letter we received from Rose Krasnow, along
with our response comments embedded. Further we have attached a suppotting document table and
notations.

We appreciate your attention to this and will await your response.

Sincerely,
Amy Presley, on behalf of the CTCAC

8/13/2005
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Krasnow, Rose

From: Shiley, Kimberly A [KShiley@psc.gov]
Sent:  Thursday, February 17, 2005 5:14 PM

To: Witthans, Wynn; Krasnow, Rose; Ma, Michael; Synergiesinc@aol.com, ‘'smithcar@mail.nih.gov’;
'mcp-chairman@mmecppe-me.org’
Cc: powell@cpja.com’; 'cwagner@bozzuto.com’

Subject: Condominium Architectural Elevations
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From: Shiley, Kimberly A

Sent: Thursday, February 17, 2005 5:09 PM
Ta: Shitey, Kimberly A

Subject: FW: Elevations

From: Shiley, Kimberly A

Sent: Tuesday, February 15, 2005 8:56 AM

To: 'wynn.witthans@mncppc-mc.org'

Ce: 'michael.ma@mncppc-mc.org'; ‘rose.krasnow@mncppc-mc.org'; 'Synergiesinc@acl.com’;
‘smithcar@mail.nih.gov'

Subject: Elevations

Hi Wynn

Les Powell tells us that all elevations are submitted to Park and Planning during Site Plan submission.

The CTCAC is requesting copies of all elevations relative to the Bozutto Condominiums (Buildings 1, 2, 3, 4 (all
Phase 1B-3), 5, and 6 (both Phase 2A)) and the Crafistar 2 over 2 Condominiums (Parcels B and N in Phase 2B
and Parcels B, Bk M and Blk L, both Phase 2C).

If we need to contact another partly, please advise. We are requesting to receive these elevations prior to the
24th of February.

8/13/2005
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Thank you for your assistance.
Kim Shiley
for CTCAC

p.s. also, if you are aware of the date for the threshold hearing, please advise. thank you again.

8/13/2005

Page2of 2
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Krasnow, Rose

From:
Sent:
To:
Subject:

SO TR VOU

Shiley, Kimberly A [KShiley@psc.gov]
Thursday, February 24, 2005 2:02 PM
Krasnow, Rose

RE: Threshold Hearing/CTC
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----- Original Message-———--

From: Krasnow, Rose [mailto:Rose.Krasnow@mncppc-me.org]
Sent: Thursday, February 24, 2005 9:06 AM

To: Shiley, Kimberly A

Subject: RE: Threshold Hearing/CTC
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----- Original Message-----
From: Shiley, Kimberly A [mailto:KShiley@psc.gov]

Sent: Tuesday, February 22, 2005 12:21 PM

To: Krasnow, Rose; Carter, John; 'susan.edwards@mncppc-mc.org'; MCP-Chairman;
'councilmember.Knapp@MontgomeryCountyMD.gov'

Cc: Synergiesinc@aol.com; 'smithcar@mail.nih.gov'; Shileykim@aol.com

Subject: Threshold Hearing/CTC

Helio Rose,

When we last spoke, you advised me that there would definitely be a hearing regarding the height

issues most probably on March 3, with a slight possibility for February 24. | understand that the
March agenda has been determined, yet our Threshold Hearing has still not been scheduled.

| am writing you today because it is imperative that we receive a response fromm M-NCPPC
regarding the proposed hearing date. While we wait, foundations are being laid for more of the
buildings in question. This is very disturbing and leads us to question whether we must escalate this
through other channels in order to receive a board hearing in a timely manner, or potentially have

stop work orders issued.

| am respectfully asking that a date be determined this week; in fact, prior to Thursday afternoon {in
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time for our CTC residents' update meeting). Your immediate response is appreciated.

Kim Shiley,
for CTCAC

8/13/2005
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Krasnow, Rose

From: Shiley, Kimberly A [KShiley@psc.gov]

Sent:  Tuesday, April 05, 2005 5:05 PM

To: Witthans, Wynn; Krasnow, Rose; Ma, Michael

Ce: 'synergiesinc@aol.com’; 'Smith, Carol Leigh (NIH/NCIY
Subject: follow up to stamped drawings

Wynn,
Hello again.

| arrived yesterday to pick up the stamped drawings and encountered a series of issues | feel you should be made
aware of.

When | arrived, rather than a set of pertinent stamped drawings regarding the amendments, | was given several
voluminous folders which | then had to sort through. This was not what | was expecting based on our
conversation earlier that morning, and was, as you might expect. rather time-consuming. If} had been told that
this would be necessary, | would have put additional time on my parking meter and avoided the parking ticket |
received. However, based on our earfier conversation {where you stated that revisions were identified as A, B, C,
D etc.. cotresponding to marked revisions on your map and, therefare, in a seemingly orderly fashion) | had paid
for 30 minutes, which shoutd have been adequate to come in and pick up the set of stamped drawings, have them
copied and be gone.

The gentlemnan at the help desk was unable to provide any assistance to me in sorting through the documents,
and did not know if these folders contained all of the pertinent materials. Me stated that, per your instructions,
these were the documents to be given to me and stated additional assistance would need to come from you. As
a result, [ still do not know if the materials | picked up vesterday are complete and comprehensive. However it
does not seem that they are, nor does it seem | was given complete stamped drawings for all
changes/amendments (he could not locate folders other than A, B. & C).

I just felt it necessary to bring this to your attention and | will look for the mail delivered Hearing notification per
your instructions on that issue.

Kim Shiley

8/13/2005
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Krasnow, Rose

From: Shiley, Kimberly A [KShiley@psc.gov]

Sent:  \Wednesday, Aprii 08, 2005 10:08 AM

To: Witthans, Wynn; Krasnow, Rose; Ma, Michael
Cc: 'synergiesinc@aol.com’; smithcar@mail.nih.gov
Subject: CTC

Hi Wynn,

Would you please forward to me teday (April 6) via fax (301-594-2973) any further correspondence received by
you (or via others at Park and Planning) relative to Clarksburg Town Center and/or the pending hearings.
Thank you,

Kim Shiley

p.s. | received the official notices yesterday via U.S. Postal service.

8/13/2005
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Krasnow, Rose

From: Shiley, Kimberly A [KShiley@psc.gov]

Sent:  Friday, April 08, 2005 10:24 AM

To: Witthans, Wynn; Krasnow, Rose; Ma, Michael

Ce: ‘Synergiesinc@aol.com’; ‘Smith, Carol Leigh (NIH/NCI)'
Subject: FW: CTC
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From: Shiley, Kimberly A

Sent: Wednesday, Aprit 06, 2005 10:09 AM

To: 'wynn.witthans@mncppc-mc.org'; 'Krasnow, Rose'; 'michael.ma@mncppc-mce.org'
Cc: 'synergiesinc@aol.com'; smithcar@mail.nih.gov

Subject: CTC

Hi Wynn,

Would you please forward to me today (April 6) via fax (301-594-2973) any further correspondence received by
you (or via others at Park and Planning) relative to Clarksburg Town Center and/or the pending hearings.
Thank you,

Kim Shiley

p.s. | received the official notices yesterday via U.S. Postal service.

8/13/2005
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Krasnow, Rose

From: Synergiesinc@aol.com

Seni:  Sunday, Aprii 17, 2005 10:35 PM

To: Krasnow, Rose

GCc: michelle.rosenfeld@mncppe-me.org; Shileykim@aol.com; smithcar@mail.nih.gov;
catherine.matthews@montgomerycountymd.gov;

.| PR N P g e~ L Y PNy Y
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Subject: Friday, April 15 2005 - Follow-up

Hello, Rose.

I just wanted to thank you for responding to our request last Friday regarding the documents on file for Clarksburg
Town Center. We appreciated your willingnes to move all files to the care of your legal department, based on the
issues and concems we raised.

As stated by you, and confirmed with Michelle Rosenfeld, your office was unable on Friday to confirm to us
whether or not the documents retrieved from Development Review represented all documents on file pertaining to
Clarksburg Town Center or, specifically, to the amendments A-E for Site Plan #8-88001. We were advised that
you had retrieved all available documents fram Ms. Witthans office, but that you could not guarantee that there
were not other existing documents in other locations. As we stated on Friday, this is of some concem to us.

In view of the recent height threshold hearing, and especially in view of our concern regarding the potential for
documents to be misplaced or even "thrown away" by staff, we expressed to you our desire for copies of all
available documents. We were able to begin our review and tagging process on Friday (indicating which of the
documents we would like copied), but were unable to complete our work. Kim Shiley and | will continue that
process on Monday, April 17.

We understand that you will check with Wynn Witthans on Monday morming to determine if other documents exist
relative to Clarksburg Town Center, and that you will retrieve any such additional files and/or documents and
store them with the others currently heid in your legal department. As discussed and confirmed with Michelle, we
will receive from the legal department on Monday a specific listing of any subsequent files or documents found, as
well as information on the location from which any such files or documents are retrieved.

Thanks so much for your continued assistance. We look forward to seeing you on Monday.

Sincerely,
Amy Presley

8/13/2005
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Krasnow, Rose

From: Synergiesinc@aol.com
Sent:  Thursday, April 21, 2005 1:54 PM
To: Ma, Michael

Ce: Krasnow, Rose: Shileykim@aol.com; smithcar@mail.nih.gov; timdearros@comcast.net;
Councilmember.Knapp@MontgomeryCountyMD.gov

Subject: Confirmation

Hello, Michael.

Thanks for taking the time to meet with me and Kim Shiley this morning...especially in view of your hectic
schedule at this time.

We wanted to confirm with you our conversation and our requests for the following:

- Letter from your legal depariment stating what additional CTC documents, if any, have been retrieved and from
what locations since last Friday. (if no others have been retrieved since last Friday, we would like a letter stating
that according to their information from Development Review and Staff, there are no other documents existing
other than those currently housed within the legal department conference room.)

- Letter stating whether there exists on file within M-NCPPC ANY amendment by Staff to the height requirements
for CTC (height requirements as contained within the approved Project Plan, Preliminary Plan and subsequent
Site Plan).

- Letter detailing the status of the setback hearing that was initially scheduled for 4/14/05 and then was removed
from the agenda. We want to know specifically any and alil actions taken by Staff (or any that may have been
taken by the Department of Permitting Services - if M-NCPPC is aware of such) since the time you initiaily notified
us of the hearing. We want to know whether actions have been taken to waive the setback requirement to enable
occupancy of the 2/2's which had initially been denied occupancy permits. We would also like to know the status
on other buildings in violation of the setback requirement {as you discussed with us several weeks age when you
advised us that the developer and builders had come forward to acknowledge multiple other violations to setbacks
in addition to the 2/2's which were denied occupancy).

- We would also like a written update regarding actions currently being taken within your deparment relative to
discrepancies in documentation and other issues we discussed pertaining to Staff . Understanding that you are
stifl in the process of discussing these matters with Rose Krasnow, we realize that it may take a couple of days
before you are able to respond on this. If you could provide an interim email update, that would be greatly
appreciated.

As we mentioned to you, based on our follow-up research of Staff's testimony given during the April 14 height
viclation Threshold Hearing, as well as several new pieces of evidence, we we will be submitting a request for
reconsideration {under Section 11 of the Rules of Procedure for the Montgomery County Planning Board). Your
assistance in providing the aboved referenced letters and information before close of business tomorrow, or
written notification as to why you are unable to do so, will be greatly appreciated.

Sincerely,

Amy Presley
301-916-7869 (office)
301-526-7435 (mobite)

8/13/2005
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Krasnow, Rose

From: Synergiesinc@aol.com
Sent:  Friday, April 22, 2005 4:49 Pt
To: MCP-Chairman

Ce: Krasnow, Rose; Ma, Michael; CounciImember.Knapp@_MO_ntgomelYCOUUtYMD-QDV;
Shileykim@aot.com; smithcar@mail.nih.gov; jessicasteinhibber@yahoco.com;
dfischer@abcbirds.org; dbfischer@starpower.net

Subject: Request for Reconsideration
Dear Chairman Berlage:

Attached please find an urgent Request for Reconsideration pursuant to Section 11 of The Rules of Procedure for
the Montgomery County Planning Board. t am aiso sending a copy of this request via FAX to you to ensure that
you receive a signed copy today.

We are in eamest relative to supplemental buildings within this development which are under construction and/or
scheduled for construction and will also violate the Board-approved height limitations as set forth in the Project
Plan, Preliminary Plan and Site Pian Signature Set #8-98001.

Your prompt response will be greatly appreciated.

Sincerely,
Amy Presley

8/13/2005
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CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

April 22, 2005

The Honorable Derick Berlage
Chairman

Montgomery County Planning Board
8787 Georgia Avenue

Sitver Spring, Maryland 20910

Re: Request for Reconsideration of the Planning Board’s April 14, 2005
Height Violation Threshold Hearing — Item #4: Site Plan Review No. 8-98001,
8- 98001B, and 8-02014, Clarksburg Town Center

Dear Chairman Berlage:

Pursuant to Section 11 of The Rules of Procedure for the Montgomery County
Planning Board, the Clarksburg Town Center Advisory Committee (CTCAC) requests
the Montgomery County Planning Board to reconsider its ﬁnding of April 14, 2005 that

. PR P Py P ¥ ™o Doaxmars: W Q

suojecr structures did not violate neigm restrictions set forth in Site Plan Review No. 8-
98001, 8-98001B, and 8-02014. The Board incorrectly concluded that CTCAC’s
allegation of noncompliance did not have merit. CTCAC has recently discovered
evidence that definitively documents incomplete, inaccurate, and/or misleading
information contained in Ms. Wynn Witthans’s April 8, 2005 staff report and Apnil 14,
2005 presentation to the Planning Board. This information would have been vital to the
Board’s decision. In light of the seriousness of this new evidence, CTCAC requests that
the Planning Board expeditiously grant our request for reconsideration.

Specifically, the Site Plan Enforcement Agreement (May 13, 1999) for Site Plan
No. 8-98001, as signed by both Linowes & Blocher and the Developer, vatidates that the
entirety of Clarksburg Town Center (CTC) Phase I was subject to Site Plan No. 8-98001
Signature Set and any amendments thereto. The Site Plan Signature Set No. 8-98001 1s
required to comply with Project Plan No. 9-94004, which includes height restrictions of
35’ for single family residences and town houses and 45” for muiti-family units. These
height restrictions were proposed, and approved by the Planning Board in the Project
Pian and become incorporated into the Site Plan through Condition #14 of the Project
Plan.

Subsequent to Planning Board approval of the Project Plan, which includes height
restrictions, Planning Board staff altered the Data Table containing the specific height
restrictions to show only the general 4 story helght restriction. This altered table was the
basis, in part, of the Planning Board’s April 14 decision. Importantly, this change was



not considered or approved by the Planning Board. Therefore, the Board-approved
specific height restrictions are still binding.

The fact that the Site Plan Signature Set No. 8-98001 remains valid for the subject
properties discussed at the April 14 hearing, and the height restrictions have not been
amended, completely contradicts testimony presented by Ms. Witthans from
Development Review. Furthermore, this fact is misconstrued on page 8 of the April gt
Staff Report

In light of this new information, CTCAC requests the Planning Board to
expeditiously reconsider its decision of April 14, 2005. With no valid amendments to
relieve the Developer from the requirements set forth under Site Plan No. 8-98001, the
Developer has breached the Site Plan Enforcement Agreement and violated the “Certified
Site Plan” referenced within that Agreement. Thus, there is ample evidence to support
CTCAC’s allegation of noncompliance.

Sincerely,
Amy Presley
(on behalf of CTCAC)

ce: Fischer & Steinhilber
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MCP-Chairman

From: Synergiesinc@aol.com PN Asear =
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Sent:  Wednesday, April 27, 2005 9:16 PM

To:  MCP-Chairman APR 28 2005

Ce: dbfischer@starpower.net; jessicasteinhitber@yanoo.com

Subject: Supplernent to Request for Reconsideration THE ﬂﬂ?ﬂ%‘ﬁrfﬂ%m
PARK AND PLANNING COMMISSION

Dear Chairman Berlage,

Altached is a suppiement Ietter to the CTCAC's April 22, 2005 Request for Reconsideration. | am sending a copy
of the lefter to you via email to alert you to our supplemental information. The hard copy of the signed letter and
attachments was delivered to Michael Ma today for hand delivery to you.

Please contact me if you require further information prior to the Board's review of this request.
Sincerely,

Amy Presley, CTCAC
301-916-7969 (office)

301-526-7435 (mobile)

4/2872005



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

April 27, 2005

The Honorable Derick Berlage
Chairman

Montgomery County Planning Board
8787 Georgia Avenue

Silver Spring, Maryland 20910

Re: Supplemental Information pertaining to Request for Reconsideration
of the Planning Board’s April 14, 2005 Height Violation Threshold Hearing —
ltem #4: Site Plan Review No. 8-98001, 8- 98001B, and §-02014,
Clarksburg Town Center

Dear Chairman Berlage:

As you are aware, Pursuant to Section 11 of The Rules of Procedure for the Montgomery
County Planning Board, the Clarksburg Town Center Advisory Committee (CTCAC) submitted to
the Board, on April 22, 2005, a Request for Reconsideration. Since that time, we have received
additional documentation and evidence supporting our claims and worthy of review by the Board.

We have attached with this letter a copy of the Site Plan for Permit #301788 (Bozutto “Bidg. #3”
discussed during the April 14, 2005 hearing) as retrieved from DPS. We have also attached a copy
of the “MC Department of Permitting Services Building Review Detail - Page 1> denoting the date
of review and approval by M-NCPPC.

Regarding these documents, please note the following:

1) The Site Plan clearly shows the heiglit Data Table (the same Data Table from the Site
Plan Signature Set #8-98001) with limits of “35’ maximum” for single family homes
and townhomes and “45” maximum” for multi-family buildings.

2) The Builder (Clark Wagner for Bozzuto), the Surveyor (Ronald Collier) and the
Landscape Architect (Les-Powell for CPJ & Associates, Inc.) all signed this document with
height limitations apparent.

3) The Site Plan establishes that a “clean” copy of the Site Plan (i.e. no line drawn through the
height restrictions in the Data Table) was in existence and received by DPS as late as April of
2003, and indicates that the Permit was drawn against a “clean” copy of the Site Plan.

4) The information contained in the Site Plan and Building Review Detail contradicts information
presented by Staff and evaluated by the Board in its conclusion of “ambiguity” or “silence”
relative to specific height restrictions for the Site Plan in question. This “ambiguity” was the
basis, in part, for the Board’s ruling (please refer to tapes of the April 14, 2005 hearing).

(continued)



CTCAC

Apnl 27, 2004

Supplement to Request for Reconsideration
Page Two

We have reviewed these documents (and their implications) with M-NCPPC Legal Counsel, Tariq
El-Baba, as well as Chief of Development Review, Rose Krasnow, and Director of Development
Review, Michael Ma. We have also provided to Tariq El-Baba, via Michael Ma, copies of the
same.

In light of this compelling supplemental support of our claims, the CTCAC respectfully requests
immediate action by the Planning Board to reconsider its decision of Apnl 14, 2005, Once again,
we would like to remind the Board that we have been presenting valid information on the height
violation issue to M-NCPPC since August of last year, We have, on multiple occasions, requested
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issuance of a Stop Work Order as provided for under Montgomery County Zoning Ordinance

- Sec.59-D-3.6. Yet, buiidings in violation of the clearly defined Project Plan height restrictions and

Signature Site Plan #8-98001 Data Table have continued to be built without intervention. Delay in
rectifying this situation has been damaging to Clarksburg Town Center and to the citizens of
Clarksburg. We look to the Board to uphold the approved Project Plan and to move quickly to

rectify the situation.

Sincerely,

cc: Fischer & Steinhilber
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CTCAC

April 27, 2004

Supplement to Request for Reconsideration
Page Two

We have reviewed these documents (and their implications) with M-NCPPC Legal Counsel, Tariq
El-Baba, as well as Chief of Development Review, Rose Krasnow, and Director of Development
Review, Michael Ma. We have also provided to Tariq El-Baba, via Michael Ma, copies of the
same.

in light of this compelling supplemental support of our claims, the CTCAC respectfully requests
immediate action by the Planning Board to reconsider its decision of April 14, 2005. Once again,
we would like to remind the Board that we have been presenting valid information on the height
violation issue to M-NCPPC since August of last year, We have, on multiple occasions, requested
issuance of a Stop Work Order as provided for under Montgomery County Zoning Ordinance
Sec.59-D-3.6. Yet, buildings in violation of the clearly defined Project Plan height restrictions and
Signature Site Plan #8-98001 Data Table have continued to be built without intervention. Delay in
rectifying this situation has been damaging to Clarksburg Town Center and to the citizens of
Clarkshurg. We look to the Board to uphold the approved Project Plan and to move quickly to

rddll allsad e L

rectify the situation.

Sincerely,

cc: Fischer & Steinhilber
Marlene Michaeison, County Councii
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.. TTTmIC-Bepartment of Parmitting Services
255 Rockvilie Pike, 2nd Floor
Aockvilie, MD 20850-4166
{240V777-6300 Fax {240y777-6262

Report Date 04/22/2005 11.05 AM

Act # 7645061 A/P & 30178R
. Property Information . e el
Address 12824 CLARKSBURG SQUARE RD

CLARKSBURG MD 20871-

Location

.-Application Information . e e
Type COMBUILD COMMERCIAL BUILDING
Square Foolage  28750.00
Desc of Work

_Initial Review . e

Issued Dato/Time 04/04/2003 08:13

Department

Review Resulis.
Reviewed By
! Start Date/Time

|

CORNE
04/17/2003 10:11

Comments
No Comments

Priority

Building Review De

Submitted By
ActType MNCPPC |

Type of Work CONST Dept of Commerce

Deciared Valuation 2435000.00 A/P Name

Issued By  YOE (¥} System Generatad

Assigned To {1 Waived
(% Approved Suspense Date
Completed Date/Time  04/17/2003 10:11 Actual Time 0.00

No Problems

BT

Portkank

Condition WSSC

Applhication Date 04/04/2003 08:13

Approvel Dale 07/22/2003 08:36

Assigned Applied By YOE Approved By YOE

Approval APPROV " System Generated i1 Supervisor Required
Commenis

Condition STORM MET Application Date 04/04/2003 08:13 Approvel Date 04/18/2003 14:39
Assigned Applied By YOE Approved By BALL

Approval  APPROV <} System Generated [l Supervisor Required
Commenis

Condilion SEDMNT REQ Application Date 04/04/2003 08:13 Appiove: Date 04/18/2003 14:40
Assigned Applied By YOE Approved By  BALL

Approval APPROV
Comments 206452

I Systern Genarated

.7 Supervisor Required

*

iy Foviw Dé

Detail COMM BLD REVIEW 1
Comments
No Commenis

Modified By GIRON

Modified CatesTime  04/28/2003 12:39



K

14:280 76837416084 P.B2-03

", MAY-23-2085
E‘ mERA R
i l: ti [
e 7 c
MEMORANDUM ME a ;;- 3
1 OFFRz G Jhc L s N
TO: Derick Berlage, Chairman, Montgomery County Planning Board pfﬁx"i‘?u“g Lpﬁﬂrﬁ..iﬁ?knfﬁ?«f&
CC: Charlie Lochr, Michele Rosenfeld, Martin Klauber
FROM: Members of the Clarksburg Town Center Advisory Committee (CTCAC)
RE: May 13, 2005 Meeting Between CTCAC and Planning Board Staff
DATE: May 23, 2005

As you may be aware, at the recommendation of the Planning Board, members of the
Clarksburg Town Center Advisory Committee (CTCAC) met with Planning Board Staff and
Martin Klauber to discuss the height and setback violations within Clarksburg Town Center and,
specifically, the proceedings for dealing with such violations.

Based on input from Michelle Rosenfeld and Charlie Lochr, CTCAC understands that the
Board has opted not to schedule the violation hearing until CTCAC constructs a proposed
mitigation package and presents the package for discussion with the Developers/Builders. At the
Board’s request, Planning Board Staff will host a meeting with the CTCAC and
Developer/Builders to discuss the mitigation package. CTCAC will submit the proposed
mitigation package to Planning Board Staff prior to the meeting, which is to be confirmed for the
week of May 23rd.

During the meeting, CTCAC requested of Staff information regarding the number of
buildings confirmed to be in violation regarding setback and height, which Staff was not
equipped to validate at that time. Rather, Staff asked the CTCAC members to provide Staff with
information they have pertaining to the extent of the violations. While CTCAC members do not
have access 10 a surveyor, we estimate that based on the Project Plan data table and Signature
Site Plan Set data table (in addition to information contained in prior Staff reports confirming
heights as submitted by the Developer) all buildings within CTC, with the exception of the
Porten single family homes and some of the Miller and Smith Carriage homes, are in violation of
height and/or setback. Staff advised CTCAC that Staff would use that information as the
assumption for total violations and would request of the Developer/Builders any proof to the
contrary.

The CTCAC will work to outline and submit the appropriate mitigation package as
requested by the Board and Staff. This will be done in as timely a manner as possible in view of
the scope of violations and in consideration of how best to serve the community.



-

i

MAY-23-2005 14:20

Meeting Attendees:

Charlie Loehr, Director of M-NCPPC

Michele Rosenfeld, Senior Counsel for M-NCPPC

Tariq El-Baba, Counsel for M-NCPPC

Michael Me, Director of Development Review for M-NCPPC
Martin Klauber, Peoples Counsel

Amy Presley, CTCAC

Kim Shiley, CTCAC

Niren Nagda, CTCAC

Tim Dearros, CTCAC

Jessica Steinhilber, Fischer & Steinhilber, LLC, Counsel for CTCAC

7037416884

P.@3/a3

1 -



MAY-23-2005 14:28 7037416884 P.01-83

8337 Monigomery Run Road, #1 »
Riicott City, MD 21043 Fischer &

410-746-3728 Steinhilber, LLC

=)

TO!  Chairman Derick Bertage From:  eqsica Steinhilber
Faxa  301-495-1320 Pages: 3 {with cover)
Phone: Date: May 23, 2005

Ret CTCAC meeting with planning board staff ce:

CI Urgent OForReview [ Ploase Comment [JPleasoReply [l Please Recycle

® Comments: The attached memo was also sent to you via email,




. MAY-23-2005 14:208 7@37416084 P.B2-E3

ECEAYE
MEMORANDUM NLY 7(?3
I OFbi U M hagsrial
TO:; Derick Berlage, Chairman, Montgomery County Planning Board ey ';,“L:ﬂf:fm"’cg,};:‘;’,:f,&
CC: Charlie Loehr, Michele Rosenfeld, Martin Klauber
FROM: Members of the Clarksburg Town Center Advisory Committee (CTCAC)
RE: May 13, 2005 Meeting Between CTCAC and Planning Board Staff
DATE: May 23, 2005

As you may be aware, at the recommendation of the Planning Board, members of the
Clarksburg Town Center Advisory Committee (CTCAC) met with Planning Board Staff and
Martin Klauber to discuss the hejght and setback violations within Clarksburg Town Center and,
specifically, the proceedings for dealing with such violations.

Based on input from Michelle Rosenfeld and Charlie Lochr, CTCAC understands that the
Board has opted not to schedule the violation hearing until CTCAC constructs a proposed
mitigation package and presents the package for discussion with the Developers/Builders. At the
Board’s request, Planning Board Staff will host a meeting with the CTCAC and
Developer/Builders to discuss the mitigation package. CTCAC will submit the proposed
mitigation package to Planning Board Staff prior to the meeting, which is to be confirmed for the
week of May 23rd.

During the meeting, CTCAC requested of Staff information regarding the number of
buildings confirmed to be in violation regarding setback and height, which Staff was not
cquipped to validate at that time. Rather, Staff asked the CTCAC members to provide Staff with
information they have pertaining to the extent of the violations. While CTCAC members do not
have access to a surveyor, we estimate that based on the Project Plan data table and Signature
Site Plan Set data table (in addition to information contained in prior Staff reports confirming
heights as submitted by the Developer) all buildings within CTC, with the exception of the
Porten single family bomes and some of the Miller and Smith Carriage homes, are in violation of
height and/or setback. Staff advised CTCAC that Staff would use that information as the
assumption for total violations and would request of the Developer/Builders any proof to the
contrary.

The CTCAC will work to outline and submit the appropriate mitigation package as
requested by the Board and Staff. This will be done in as timely a manner as possible in view of
the scope of violations and in consideration of how best to serve the community.
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Krasnow, Rose

From: Krasnow, Rose

Sent: Friday, May 20, 2005 6:48 PM
To: 'synergiesinc@aol.com’
Subject: Requested documents

Amy,

Charlie brought me your request for documents, etc. around 2 o'clock this afternoon. We are working to put together the
information you need, but we cannot possibly get it all together before Monday. Since | know time is of the essence, !
just wanted to let you know.

Rose G. Krasnow

Development Review Chief

Maryland National Capital
Park & Planning Commission

B787 Georgia Avenue

Silver Spring, MD 20810

{p)301 495-4591

{f£}301 325-3462

rose. krasnow@mnecppc-mc.org

Wwww.mc-mncppc.org
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Krasnow, Rose

From: Synergiesinc@aocl.com

[« Jupony ¥
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Sent:  Friday, May 20, 2005 8:27 PM

ivi

To: Krasnow, Rose
Subject: Re: Requested documents

Hi, Rose.

Thanks for your update. | apologize for the late request, but we really only realized our need for those documents
after meeting with John Carter on Wednesday evening. In meeting with John, we realized that we had to geta
better understanding of what was already scheduled in terms of amenities, etc. He suggested that we work from
those documnents forward. In our meeting with Charlie yesterday, during our walk of the development, he
requested that | send our request to him today in writing.

Just give me a call or drop me an email on Monday to let me know your timing. We'll get back to you if we think
this will in any way affect our scheduled meeting dateftime.

Thanks again,
Amy

8/13/2005



LAW OFFICES OF

KNorr & BROWN
401 EAST JEFFERSON STREET

FAX: (30)) 545-6103

E-MAIL BROWNQKNOPF-BROWN.COM

SUITE 206

ROCKVILLE, MARYLAND 208%0 WRITER'S DIRECT DIAL

DAVID W. BROWMN (301) 545-6100 (301) 5456105

June 13, 2005
D865 D
Derick Berlage, Chairman JUN 141 2005
and Members of the Board OFFICE OF
Montgomery County Planning Board THE MAR?’EANDTSET%P?R}%';ITAL
8787 Georgia Avenue PARK AND PLANNING COMMISSION

Silver Spring, MD 20910

Re:  Clarksburg Town Center - Site Plan Review
Nos. §-98001 and 8-02014
Building Height Viclation Reconsideration Hearing

Dear Chairman Berlage and Members of the Board.:

Enclosed please find a June 1, 2005 letter from the undersigned, sent to Michele
Rosenfeld, Esq. on behalf of our client, Clarksburg Town Center Advisory Committee.

Newland Communities, through their counsel, hand-delivered a letter to you and
the other members of the Board on June 10, 2005, addressing issues raised in, and
specifically responding to, my June 1* letter. I therefore thought it appropriate that the
Board have a copy of my letter. The Committee anticipates filing a response the June
10% letter in the near future, addressed to the Board.

Sincerely yours,

David W. Brown

lenclosure

¢cc: Charles Loehr, Director (w/o encl.)
Rose Krasnow, Chief, Development Review (w/o encl.)
John A. Carter, Chief, Community-Based Planning (w/o encl.)
Barbara A. Sears, Esquire (w/o encl.)
Todd D. Brown, Esquire (w/o encl.)
Timothy Dugan, Esquire (w/o0 encl.)
Clarksburg Town Center Advisory Committee (w/o encl.)



LAW OFFICES OF
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FAX! (30>} 545-6103
40! EAST JEFFERSON STREET
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ROCKVILLE, MARYLAND 20850 WRITER'S DIRECT DAL
/
DAVID W. BROWN . (201) 545.5!100 (30 S45.6105

June 1, 2003

VIA EMAIL AND REGULAR MAIL
[michele.rosenfeld@mncppc-me.org)

Michele Rosenfeld, Esq.

Assoclate General Counsel

The Maryland National Capital Park
and Planning Commission

Office of General Counsel

8787 Georgia Avenue

Silver Spring, Marytand 20910

Re:  Clarksburg Town Center - Site Plan Review
Nos. 8-98001 and 8-02014
Building Height Vielaiion Reconsideration Hearine

Dear Michele:

As you are aware, this firm has been retained recently to assist the Clarksburg
Town Center Advisory Committee (“Commitiee”) in seeking answers and remedies for
what the Committee regards as widespread, ongoing violations of the Clarksburg Town
Center (“CTC™ Site Plans. The principal purpose of this letter is to document for the
record what the Committee has uncovered concerning these violations, in order to assist
the staff in understanding and identifving all violations, and in providing a detailed
explanation to the Board for how they came about. Please make this letter part of the
record in the above-referenced proceeding. Other critical issues are also addressed:
(1) the need for an immediate stop work order to minimize ongoling site plan violations
and faciiitate additional enforcement activity, inciuding collecting from the developers
information to inventory and then correct or remediate existing or ongoing site plan
violations: and (2) the Committee’s as yet unfilled request to the staff for information, as
critically needed by the Committee as it is by you, to prepare a proposal to mitigate the
effects of past site plan violations.

These three issues — violations. enforcement and mitigation — flow directlv from
the Committee’s endiess days and weeks of poring over such records as have been made
available in pursuil of straight answers to two simple questions: (1) Why has there been
such a mismarch between what was tegally required and what has acwally been done in
the construction of the CTC? (2) What is the Board going to do 1o enforce complance
with the approved Site Plans? The Commitiee, a group of lay ciizen residents of the
CTC. through persistence and diligence that is unprecedented in my experience. has
eveaied staff malfeasance in particular instances and a pattern of staff inattention to



Michele Rosenfeld, Esq.
June 1, 2005

Page 2

obvious site plan compliance problems that have resulted in hundreds of illepally
oversized homes. Some have been built and sold, and are now occupied by private
citizens. Other homes are sill under construction, with nothing being done to stop the
WOrk or 10 insist on corrective action. Nor has there been any effort to remediate the

adverse effects of violations before, as a practical matter. it becomes too late to correct
problems directly.

Whether the problems with the CTC Project will be comprehensively
addressed remains w be seen. If past is prologue, the Committee is understandably
concerned about the future. One foresecable possibility is a staff Tecommendation on
pending CTC Project Plan Amendments that they be approved. with the effect of
retroactively validating all of the site plan violations and minimizing the mpact of staff
efforts in April that misled the Board into an initial ruling that there was no Site Plan
enforcement problem. Such an approach would do irrevocable damage 1o the public trust
and confidence in the Board and its staff. Prompt and active intervention at the highest
levels of the professional staff is needed to avoid this. The Committee is prepared 1o
work with you and the Director to ensure that the CTC Project gets back on track. and to
mitigate whatever illegal construction the Board determines ought not now be undone.

£ THE STAFF REPORT SHOULD FULLY DISCLOSE CTC SITE
PLAN VIOLATIONS TO DATE

The Planning Board must be fully and candidly apprised of all that has
gone wrong 10 date in the execution of the CTC Site Plans. The Board and the public
deserve no less. To ensure that happens. this letter sets forth the Committee’s findings
for the benefit of all parties to the forthcoming reconsideration hearing.

A, The April 8, 2005 Staff Report And lis Defense At
The April 14" Hearine Appear To Be Frauduient

As [ trust you will appreciate, I do not casually use the word “fraudulent.”
Nonetheless. as we understand the facts. it appears 10 be an accurate characterization.
The author of the April 8, 2005 staff report, who initiaied the report, defended it at the
April 14" hearing, and is known to a}l parties. shall remain nameless in this letter, being
referred to as PBS (for Planning Board Staff member). PBS’ recommendation,
subsequently adopted by the Board. was a “finding that building heights of subject
structures comply with site plan approvals.™ This recommendation was based on a
materially incompiete description of the underlying facts. Specifically, PBS omitted the
fact that Site Plan -9800] was subject 1o explicit numerical height limits of 35" for
single famnily homes and townhomes and 45" for multi-family homes. CTC Site Pian,
Phase 1. Sheet B. No. 8-%8001 (approved March 24, 1995 by signature of Joseph R.
Davis}. If this information had been disclosed, it would have been obvious - from the
building height table on p. 7 of the PBS Memo — that all of the Phase | townhouses were
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illegally high (by 2°8”, 3°. 7°6™. or 13°5" — 16'7") and that the four-story B ozzuto
Condominiums were as well {(by 5°10” or °8™).

This omission cannot be overlooked just because what is otherwise
contained in the memorandum is technically true: “fraud may consist in the suppression
of the truth as well as in the assertion of a falsehood.” Hoffman v. Stamper. 385 Md. 1.
867 A.2d 276, 292 n. 12 (2005). Of course. “non-disclosure does not constitute: fraud
unless there is a duty of disclosure.” Frederick Road LP v. Brown & Sturm, 360 Md. 76.
736 A2d 963, 976 n. 14 (2000). In the civil comext. such non-disciosure would be
actionable if there was an intention to deceive and action taken in Justifiable reliance on
the concealment. Hoffman, supra.

All the elJements of fraud appear to be present in this case. When the
Phase 1 Site Plan was before the Board in 1998. the assigned staff person—PBS—
recommended a generalized “four story” building height. But the Site Plan before the
Board. which the Board approved. did not use this measurement. instead. the Site Plan
Just as the approved Preliminary Plan had done before it, utilized explicit height limits of
35" and 45", as described above. These explicit limits oniy made sense, given the same
explicit limits in the Daia Table on the CTC Preliminary Plan. No. 1-95042 (Final
Submission), and the Data Table on the approved CTC Project Plan (John Carter.
signatory, April 26. 1996). Despite the fact that the issue of bulldmn height was brought
to PBS’s atiention in advance. PBS omitted from the April 8" Memo the critical fact that
explicit height limits existed on the Board-approved Phase | Site Pian, 8-98001. The PBS
Memo instead emphasizes deveioper compliance not with the explicit height limits the
Board approved. but rather the elastic height limit the staff recommended:

In the Site Plan staff repon...the proposed
height limitavon for residental buildings
was set at four stories....

PBS Memo at 8. This is followed by argument shrugging off anv compliance problem.
on account of asserted compliance with a four-story height limitation in the Project Plan.
In this and other ways that need not be detailed for present purposes. the critical
information about Site Plan height limits was omitted and obscured in the PBS Memo,

At the April 14™ hearing, the Committee challenged the PBS Memo's
reliance on the Project Plan by presenting the March 24, 1999 signature set of the Phase
I Site Plan with the explicit numerical height limits quite evident. The Commitiee’s
posiuon was that the specific eriteria of the Site Plan were controlling over the more
generalized Project Plan. particularly as to the condomimums whose height was then at
issue. PBS presented to the Board supplemental materials. not referenced in the PBS
Memo. 1n an effort w0 show that the condominiums were subject to a "4 storv” neight
limit. including the Data Table for the Phase IB(Par: 37 Site Plan, with the notation “4
stories” written over the underlying specific heights. In response to questioning by the
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Board about the discrepancy between the Phase I and Phase IB(Part 3) Site Plans on

building height. PBS asserted that all Site Pians for iownhomes and multi-family in. Phase
I were subject only 10 a “4 stories™ height limit. Based upon these representaiions. the
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Board concluded that there was no Phase 1 building height v1oianon‘

After the hearing. the Commutiee went to DPS where thev found and
retrieved an unaltered copy of the Phase IB(Part 3} Site Plan, which had been signed by
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PBS, and which reﬂected exacti_\- the same explicit numerical height limits as the 1999
Phase [ signature set. In the copy submitted to the Board by PBS the height limits had
been manuallv written over, replac.ed b\, Ih° words “4 stories.’ Tms clean set was
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Subsequently, PBS admitted to superiors his’her alteration of the Phase
IB(Part 3} Site Plan. As the Committee understands the facts now, the alterations
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as PBQ stated or implied at the hearing, but rather long after evervthing was bhuilt, i.e. at
the iime the Committee was beginning to make known 1o PBS its concerns about bm[dmg
height. The Commitiee received a voice mail message on May 10. 2005 from Mr. Loehr
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(w1th PBS s name and gender-specific pronouns defeted ):

I did want 1o tell you something which I was not able to tell
\H‘\Il hefore hnf can now which ic that TPRS] did admit that
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[he/shej changed the drawing after you all brought the
height 1ssue to [his/her] attention. So. that's obviously part
of what changes the whole picture. | mean not that vour

avidences waen't nratey rovmnalling a
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obviously no doubt now,

< 11 was. bhut there's
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In short, PBS omitted material information from the April 8" Memo that
would have discredited PBS's no-violation recommendation, falselv stated what

residences were subject to explicit height limits and “backed up” the falsehood with
documents PBS had altered. PBS’s efforts 10 cover up the true facts make clear that the

omission was knowing and intentionel, not inadvertent. In terms of fraudulent intent, the
ation is, at the least. comnarable to a blind man on a street comer who. upon askine if
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any cars are coming, is told “No” by a police officer. and then proceeds to get run over
by a truck that the officer saw was coming. Without in any way qualifying the

foregoing. ! must stress that it is not my intention to state or imply that the conduct of any
staff person other than PBES was franduient. For all that apnears, those who reviewed or

other than | fraudulent. For all that appears, those who review
approved the Aprii 8" Memo were misled by it and PBS" faise statements just as the
Board was. In any event. the scope of improper staff conduct. and the responsibility for it
at higher levels. are matters within the jurisdiction and control of the Board.
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Mr. Loehr’s voice mail message should be a wake-up call for the Board w0
take due regard of the sericusness of the marter. and the potential for a deleterious impact
on pubiic trust and confidence in the agency. The Committee urges you io join it in
recommending that the Board promptly ensure that the matter is mvestigated by someone
independent of the Board and its swaff to understand the motivation for this COVETr up. to
fix responsibility for this incident every piace where it belongs,' and to ensure there is no
repetition of it in future cases.

B. The Staff Shouid Assess and Disclose All CTC Site Plan
Violations in Phase |

The Committee’s concern about CTC Site Plan violations is not limited to
building height. even though. as noted ahove. that probiem is obvious and widespread
among Phase [ homes. The staff report should acknowliedge and rectifv the “errors™ in
the earfier report. but it should not stop there. Whatever motivation PBS may have had
for “covering up™ the building height violations. the Site Plan alterations substantially
post-date all Phase 1 building construction. The question naturally arises: what other Site
Pian limitations have the Phase | developers nad the 1mpunity o wgnore?

The Committee is in no position to answer this question comprehensively.
although some of the more obvious transgressions are quite gpparent: numerous setback
violations and phasing problems (construction beginning on subsequent phases of
housing before required amenities for constructed phases are instalied).  The
responsibility for a complete answer. and for proactive enforcement action. belongs to the
Board and its staff. under §50-41 of the Subdivision Ordinance. Under that section. the
staff has broad authority to contro! further progress on approved development. in pursuit
of corrective action for site plan violations. including stopping work to obtain a

comprehensive assessment of all violations to facilitate issuance of appropriate and
efficacious corrective orders. §50-41(i).

a
=
&
M
%43
n
o+
o
£
5]
'
=
Q
3
4
P
J
Q
!
2
0
3
0.

LIEY 1l

order all CTC work stopped, There may be reluctance to stop the CTC project dead 1n its
tracks over Site Plan violations, however widespread, without additional guidance from

3 Lisai

The Commitiee believes the staff should ex
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representations. They had made no mention of the Phase I Site Plan height limits in their
tesponsive letters. But the developers did not have the same duty to disclose the key
materiai facts as did a public employee. Of course, if anv of them or their representatives
actively participated in misleading the Board. that 15 a different matter. This is just one
vart of the thorough investigation that the Commitiee believes is necessarv. A good place
to start is with the transcript of the Apri} 14% hearing. It ought to be readily apparent on
the tape of the hearing whether any devsioper or developer represemiative expressly

concurred 1n erTonsous statements apout which resid
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Phase | Site Plan height iimits.
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the Board. Even so, however. this should not deter the staff from taking whatever

enforcement steps are necessary to make a comprehensive and timely assessment of the
present scope of the problem and report its findings to the Board. As explained

Do
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IV. the Committee needs this information as well. The staff should proceed o do this

vow. on this rehearing, so that further damage from Site Plan violations can be
attenuated, if not eliminated,

C. The Report Should Also Disclose the Problems Affecting
Phase IT and Recommend Stopping Work and Deveiopment of
a Plan of Correciive Action

The problems of Site Plan compiiance with Phase II are. uniike those in
Phase 1. shightly more amenable 1o direct corrective action. because to some degree Phase

Il is ongoing or future construction. Thus. the staff report should assess Phase Ii

m‘nh!. ms Immedia 13"\' Agdlﬂ. the Committee must siress that its concerns about CTC

are not iimited to a particular deveiopmenr siandard or a particular Phase. The

Commitree is concerned about orderiv. lawiul development of the entrery of the CTC
Proiect

Among the findings the Committee believes are warranted and that the
staff report should reflect regarding the Phase IT Site Plan are the following:

—

:e

Submission 1 aIl units w1th Phasec & 11 ]lSt h e same

35" and 437 residential height limits as the Phase [ Site
Plan.

k2

The recorded subdivision plats for Phase I indicate that
“development is subject to a site plan enforcement
agreement pursuam te M-NCP&PC file number 8-98001",
Le.. the Phase | Site Plan Enforcement Agreement. See
Plats 22533-37 (Phase IlA); 22631-34 (Phase IIB); 22783-
86 {Phase IIC): and 23046-48 (Phase IID). Yet all of these
record plats were approved by the Board after the deadline
(2/26/02) specified by the Board in the Phasing Plan

incorporated by reference into the Agreement {Exhibit
“E™.

The Phase II Site Plan was initially reviewed in 2001 and
approved by the Board m June 2002. This could not have
happened without an acmal site plan before the Board for
approval. Such copies of the pian as the Commirtee has
been abie to find show principal building heights at sxacty
the same limijts as were set forth in the Phase I Site Plan.

L
U'_}
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See PBS Staff Memo for Phase II Site Plan Review.
Attachment G (Mav 2, 2002); Attachment 1o Development
Review Committee Comments on Phase II (Nov. 19, 2001).

4. A 2002 signatre set of drawings for the Phase 1} Site Plan
i.e., 8-02014, has vet 10 be found. What has been produced
1s an October 14, 2004 set, which is suddenly devoid of any
limitation on principal building height, in violation of § 59-
D-3.23{(a;. Only a height limit for accessory structures is
shown (27"}

L

There 1s also no Phase II Site Plan Enforcement Agreement
contemporaneous with the june 2002 Site Plan approval.

6. The actual Phase 11 Site Plan Enforcement Agreement is a
orief, one-page document apparently drafted on April 24,
2003. bur not signed until October 14, 2004.

~-3

Despite the October 14. 2004 dates on the available Phase
Il Site Plan and on the Enforcement Agreement, many
Phase II homes were built and occupied before that date.
According to SDAT records, completed homes were sold to
private cilizens on these prior dates: 4/4/03; 12/19/03;
6/14/04: 6/28/04, 7:14/04; T/15/04; 8/12/04; 8/18/04:
9/1/04; and 9/14/04. Of course. this means constructiorn
may have been started on many other Phase Il homes prior
to the October 14, 2004 signature date as well.

8. In short, either a viable Phase IT Site Plan was in effect
during the 2003-2004 period that preceded the October 14,
2004 site pian, or exiensive construction took place in
viclation of the development procedure for optional
development in the RMX-2 zone. § 59-C- 10.3.11(a).

The Committee is again in the position of the blind person in trying to
figure out what the compiete story is on the Phase II Site Plan. The Committee expects
your next staff report to {ill in the blanks and answer several obvious questions raised hy
the foregoing. These include: (1) Why are there no principal building heights on the

ctober 14, 2004 Site Plan. and principai building ncights on earlier iterations? (2} What
happered to the signature set of the Phase 1I Site Plan approvec in June 20027 {3) Has
there been another alteration 1o official documents in an attempt 1o retroactively vaiidate
excessive building heights? (4) Given the explicit height limits for residential buildings
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in the Preliminary Plan. why were these not carried forward into the October 14, 2004
version of the Phase [1 Site Plan? '

[f and when you have answers to these questions. I believe it will be
apparent that immediate corrective action is required te ensure that future Phase I
conswruction is within the height limits that were obviously intended 10 be the same for
both Phase | and Phase II. i.e.. 35" for single family homes and townhomes, and 45" for
muiti-family, Unless the staff has already taken prompt action, the Committee
- expects your report to recommend that ongoing work be stopped and not resumed
until a comprehensive corrective action/mitigation plan is devised, in consultation
with the Commitiee, and is being implemented.

IL THE REPORT SHOULD ADDRESS THE BROADER
ENFORCEMENT IMPLICATIONS RAISED BY THE FAILURES
APPARENT IN THIS CASE

Your report to the Board should make unmistakably clear that since the
1mproper attemnpt to alter Site Plans did not take place until after the homes subject to the
Plans were built, the developers built in open violation of readily apparent expiicit height
limits. The Board must be brought to realize that the situation brmﬂs nto sharp focus
broader questions about the efficacy of site plan enforcement. How did it come about

that developers. with no apparent regard for risk of corrective action, felt free to build in
violation of "XDhCiT d6V°lonm°n1 constrainis? in the Committee’s view. vour report 1o
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the Board would be seriousty incomplete if it does not address whether developerq have

reason o expect their transgressions to be unnoticed, excused. covered up or otherwise
disregarded bv the staff.

The obvious starting place for this assessment is a thorough investigation
of the communications between staff and developers in this case after site pian approval.

with particular attention to anything said about building height. In light of the admitted
alteration of official doc uments and the false statements to the Board reeardin
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consideration should be given to seeking this information under oath. both from staff and
developers and their agents in contact with staff. Apart from what went wrong in this

particular case, however the Board needs to understand what it is about the enforcement

process that might have led the developers 1o believe that they cou

development standards without fear of consequence.

The record in this proceeding to date is far from clear on why the

developers acted as they did. In its March 10, 2005 letter. Craftstar Homes has ducked

the question by ignoring the explicit height Iumits 1n the Site Plan. Did Crafistar know
that PBS was in the process of trying to eliminate all races of those limits” If not. why

did Craftstar believe that it would be a sufficient response if it tried 1o explain its actions
without reference to thase limiis? For their

Hmns. [ PLws
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part both Bozzuto Homes {March B, 2005

letter) and Newland (March 4, 2005 letier) reflect awareness of the Site Plan limits
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(though. to be sure. they are not mentioned directly) by arguing that the Board gave the
staff authority to approve building modifications that were not “fundamental.”” Did
Bozutto Homes and Newland underiake the risk of constructing acres of homes in
violation of explicit. fixed building height limits without advance assurance that
exceeding the height limits would be excused by the swaff as “non-fundamental
modifications”? After all. such risk could be avoided entirely by (2) simply complying
with the prescribed height limits or (b) getting Board approval, prior to construction. of a
building height amendment. If this did not happen. what daes the record show regarding
requests for building height changes as “‘non-fundamental modifications?” Were staff
approvals sought and obtained? Before or after conswruction?  Where is the
documentation of all of this? Is this considered a legitimate way 10 end run Boeard-
prescribed Site Plan limits? Is what happened in this case representative of what
generally happens in site plan enforcement?

in the end. all the Committee can do is raise questions: it cannot answer
them. Site plan enforcement is exclusively a responsibility of the Board. §50-41(k). But
the Committee can and does demand that those with this authority exercise it with due
regard for the public interest and particularly the fact that the public has no other recourse
but 10 relv on its public servanis to proiect them from the consequences of illegal
development.

III. THE BOARD MUST BE MADE AWARE THAT THE CTC SITE
PLAN ENFORCEMENT ISSUES GO WELL BEYOND BUILDING
HEIGHT VIOLATIONS, TO THE POINT THAT SITE PLAN
REVOCATION MUST BE CONSIDERED AMONG THE
REMEDIES

Although this proceeding began with the Commitiee’s concern over
building height violations. your report should make clear that there are many more
enforcement 1ssues to be addressed than just butlding height within CTC.  Whether
separated from the instant reconsideration matier or not, these issues need o be promptly
and thoroughly addressed. In the end, the message 1o the developers should be clear:
provide expeditious cooperation in acknowledging, correcting. remediating and
mitigating all Site Plan violations, or face Site Plan revocation.

A, Minor Plan Amendments

I am advised bv the Committee that the swafl has approved
numerous Site Plan amendments as minor amendments under § 59-D-3.7 & § 59-D-
2.6(a), therzby obviating public participation in the amendment process. in comwras: 1o
what is required for major plan amendments under § 39-D-3.4 & § 59-D-3.7. This is
proper onlv if the amendment “does not alier the inient. objectives or requirsments
expressed or imposed by the Planning Board in its review of the plan.” § 59-D-2.6(a)(1).
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The Committee is deeply concemed that the community is being deprived of the

opportunity for input on significant plan changes by an overly generous application of the
minor amendment process. The Committee feels there have been sienificant chan pag in
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massing and location of buildings. elimination of vistas deemed important to the overall
plan for Clarksburg development. and elimination of an entire road. all without an

opportunity for public input. In addition documentation of devclop“r requests for. and
staff ana]vsm and annrnval of, so-calied minor amendmente ig migeing in many instances.
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B. Setbacks

It is the C mittee’s understandin

existing CTC construction are numerous. As part of its authorny to investicate and
correct Site Plan vioiations, the staff should insist that all developers provide certified
survevs or plats for each home or block of homes showing required vs. actual setbacks.

C. Amenity Phasing

As noted previously, the approved Project Plan requires that
amenities for one CTC Phase be complered hefore cons
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commenced. The Committee reports that this requirement has not been honored 1o date.
D. Extension of Preliminary Plan

The CTC community received a letter dated April 1. 2005 on
behalf of Newland Communities stating that the developer would be seeking an extension

for Preliminary Plan #1-95042. The Committes subsequently determined that the
Prelimimary Plan had expired March 26. 2005. The Committee was told by staff that
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when the extension request was scheduled to come before the Board. the Comumittee
would be advised of the date of the hearing. The Commitiee wanis 10 be certain that the
staff includes in its report the 1mp11cauonﬁ of the need for the extension. with particular

e nrovides the Taard $m
CmphaSIS on what Opportt unities the P}’Sllmxﬂ&"{ Plan ckpua’iluu proviaes the Board 1o

maximize the remediation and mitigation of Site Plan violations.*

E. Project Plan Amendments

* To this end. the report should detail whar the developer must demonstrate in order to

r v Bt e the ATDEM ralidire: svomi o riemal o 0N
qualify for an extension, in light of (1} any limit to the APFO validity period under $50-

20(c)(3j; (2) any currently non-vahidated pornons of the Preiiminarv Plan under §3(
35(h)2b: (3} an assessment of whether an extension {as opposed 1o Preliminary Plan

amendment} 1§ improper in light of thc: dpprovad phasmﬁ schedule, under §50-
35(!‘1\(“&11 : and (4} anv oth
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request.
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The CTC Project developers have filed comprehensive Project
Plan Amendments. They are svidently being 1reated as major amendments under § 39-D--
2.6, n that a pubiic hearmg has .'_llrt’ad\ heen scheduled for ]n}v 21, 2005, Ower the
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M"monal Dayv weekend. e:ach and every CTC homeowner received, via certfied mail. a
package dated May 27, 2005 from developer counsel. giving “notice of Application for
Project Plan Amendment No. 9-94004A”. The Commitiee has done a preliminarvy
examination of the requests, and their reactio on borders on the unpnrinta le. In sienificant

1
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part, what is being proposed for amendment are the standards 1o be ¢ applied to what is
already built. In particular, one of the specific amendments {vi) 1s to “provide a clear set

of development standards applicable to the project.” But the development standards are
“clear” and I'CClllll'e no amendment. Upon closer examination. the drawines reveal that
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the height and eetbacI\ resinctions on alrﬂad\ constructed residences are proposed to he
“amended.” such that. if approved. the “amendment” will rewroactively validate existing

height and setback violations once corresponding Site Plan “amendments™ are filed. It
aDD“a!'S that Ihe ﬂmf‘ndn'l?ﬂf hl‘ﬁ(‘F‘QC IQ i"\PH‘\n "Q\.d \' the Aat Dlnnar‘e tn “rnra!’ Cita Dlnn
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violations. This aftempt 1o paper over sxisting violations is an obvious abuse of the
amendment process.

T]IP lnmmﬁi‘ep ';anplu]ncr common  sensge. v

developers are uniikely to invest the time and energy into submitting detailed
amendments in the absence of some sense beforehand that thev will be approved. That

developers even imagined that this method of validating Site Plan violations would work
constituies the final straw 1n the Commitiee s loss of confidence that. ahsent forceful
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intervention. the CTC will look anything like what was promised by the deveiopers and
required by the Board. The picture is not prewy: widespread violations, ignored bv site

plan enforcement staff, uncovered only after heroic efforts by citizens to understand what
went wrong - efforts nearly successfully derailed by fraudulent efforts 10 keep the
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problems Sh]"]ded from oubhc view - followed by efforts to gloss over the problems. It
15 no wonder that. in Clarksburg, public confidence in the Board and its staff is riddied
with anxiety and doubt. and the belief that developers are free to do what they want

.
. A At
because any excesses can and will be papered over after-the-fact. if they are discovered at

all. The Commitee urges vou to recommend that the Board. if 11 does not reject the
Amendments forthwith in light of other problems, defer any hearing or action on them
until there has been full and complete disclosure of existing problems and appropriate

penalties and corrective measures imposed.

F. Revocation of Site Plan Approval
Rather than hold an amendment hearing sought in whole or in pari

10 exonerate deveiopers who have flouted the restrictions in the Site Plans. the Board
should be headed in the opposite direction. On its own motion. the Board should
schedule a hearing pursuant to § 59-D-3.6, informing the developers that the Board has
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preliminarily determined that grounds for revocation exist as to both Site Plans. i.e.. 8-
98001 and §-02014."

In the meantime. to preserve the status quo and not extend ongoing
or imminent Site Plan violations to current and future construction. all work should he
stopped. The exact time for this process 1s obviously a matter of discretion and
judgment within the experuse of the Board. but the Board has ample authority to take this

action under § 50-41 of the Subdivision Ordinance, including domg so before the Site
Plan revocation hearing.

Threat of revocation may be precisely the stimulus needed to
ensure full and prompt developer cooperation in correcting and remediating all Site Plan
violations. If such cooperation is not forthcoming. the Board may well be tustified in the

extreme remedy of revoking Site Plans.

V. THE COMMITTEE CANNOT PARTICIPATE MEANINGFULLY
IN DEVELOPING A MITIGATION PACKAGE ON INCOMPLETE
INFORMATION

You have suggested that one way to ameljorate the Commitiee’s concern
about how development has been taking place in the CTC is for the Committee to
develop a mitigation package. i.e.. a list of amenities that the Committee would Jike to
see added by the developers to offset any Site Plan violations that, as a practical matter,
cannot be corrected because the buildings have been built. sold and occupied. These are.
presumabpty. benefits thar the developers might agree to provide in lieu of severe financial
penalties (up w0 $300 per day per violation under § 50-41 {c}(2)) that could be imposed by
the Board. The Committee is not at al] sure that the Board lacks the authority 10 demand

appropriate mitigation as part of its comprehensive corrective action authority under §
50-41 (i) and § 59-D-3.6. Nevertheless. the Committee is amenable to further exploration

of this soiution. It shouid be clear from the foregoing, however, that such a resolution
will not restore needed public trust and confidence in the absence of a Board findine that
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Site Plan violations have taken place and have not been properly corrected. In other
words. the resolutior: should not resemble a typical civil suit settlement where each partv
may thereafter continue to deny the iruth of claims made by the other party.

* The PBS memorandum of April 8, 2003 (at 3-4} asserts that §59-D-3.6 establishes a

multi-step compliance process that includes two Board hearings: a “Threshold Hearing”
to determine if 2 site plan violation =xists. and 2 *Comnliance r—lp,n‘inn' 10 determine the
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appropriaie remedy. The Committee disagrees. There is no two-hearing reguirernent in
§39-D-3.6. That section mandates only ene hearing, at which the developer has the
opportunity to sither demonstrate that the Board's determination of a violation is in error
or 1o address the issue of appropriate remedy. or both. The Board could sstablish a two-
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hearing process in its Rules of Procedure, put 1t has not done so.
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Accordingly, the Commitiee believes you should not delay in the scheduling of
the hearing on reconsideration of violation of Site Plan 8-98001 and 8-02014. if not a
broader Site Plan revocation hearing. except to complete a comprehensive staff report
along the lines indicated above. In the meantime. the Committee is already developing
the requested mitigation package. To compiete the job effectively. however, the
Committee needs to be more fully informed than at present on critically material facts, as
previously disclosed in an email to Director Loehr. The Committee does not want to be
placed in the position of asking for something that is already required, or incorsistent
with what is required. To reiterate, the documentation and information that should be
provided to the Committee includes the foliowing:

* Recreation and Amenity Plans

- Approved Site Plan signature set showing amemities for each
development phase.

- Planned timeline and current status of each scheduled amenirty.

- Specific detail regarding Piedmont Woods. Murphv’s Grove and
Hilltop Plaza park areas, as well as the Town Square (reen and
Greenway, with information on walking paths, bike paths and other
amenity features.

- Information regarding any amendments. sither Staff level or other, that
have permitted removal or repositioning of any amenity features. Also
include proposed Phase 3 and Phase 1 A amendment.

* Landscape Plans

- Approved Landscape Plan signature set showing landscaping detail.
including tree. shrub and plantng varieties for each development
phase.

- Planned timeline and current status of landscaping for each phase.

- Specific detail regarding Piedmont Woods, Murphy's Grove, Hilltop
Plaza, Town Square Green and Greenway. and all entryways. Also
include proposed Phase 3 and Phase 1A amendment.

* Framework Streetscape Plans

- Approved signature set showing main esnuyways and framework.
streerscapes with detail of fixtures, such as entryway signage. lighting,
brickwork, benches and awnings. Also include proposed Phase 3 and
Phase 1A amendment.

- Planned timeline and current status of each entryway and streetscape.



Michele Rosenfeld. Esq.
June 1, 2005
Page 14

® Proposed Phase 3 and Phase 1A Amendment

- Proposed elevations for all siructures, with certified height calcufation
in feet/inches.

= MPDU Plans

- Approved plans detailing total number and location of MPDU's.

- Specific detail rtegarding planned location for MPDU's not ver
constructed.

* Height and Setback Violations

- Suaff assessmem of the number and lacation of setback violations. by
buiider.

- Staff assessment of the number and jocation of height violations. by
builder.

Your prompt atiention 10 these matters is greatly appreciated. I look forward 10
hearing from vou abourt an zarly date for the reconsideration hearing.

Sincerely vours.
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“David W. Brow” _

cc:  [Via Email & Regular Mail}
Charles Loehr. Director {charles loehr@mncppe-me.org]
Rose Krasnow. Chief. Devejopment Review rose.krasnow/@mncppe-me.org]
lohn A. Carter, Chief, Community-Based Planning [john.carter@mncppe-me.org]
Barbara A. Sears. Esquire {bsears@linowes-law.com)]
Todd D. Brown, Esquire {tbrown@linowes-law.com]
Timothy Dugan, Esquire [tdugan@srgpe.com]
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ROCKVILLE, MARYLAND 20880 WHITER'S DIRECT DIAL
DAVID W, BROWN {301 BABR-BIOD (301} s4B-8108
June 20, 2005
VIA EMAIL AND REGULAR MAIL,
[michele.rosenfeld@mneppc-me.org]
Michele Rosenfeld, Esq.
Associate General Counsel
The Maryland National Capital Park
and Planning Commission
Office of General Counsel
8787 Georgia Avenuc

Silver Spring, Maryland 20910
Re:  Clarksburg Town Center - Site Plan Review

Nos. 8-93001 and 8-02014
Buil Height Violation Reconsideration Heari

Dear Michele:
. 1 write on behalf of the Clarksburg Town Center Advisory Commiites
. (“Committee™) to express the Committee’s continuing concern about its unfilled requests
for documentation that should be in the Planning Board files for the CTC Project.

1. Some of the information requested in Part IV of my hme 1% letter -
information needed by the Committee to develop a mitigation package — was furnished
by you on June 10®. Much of what was requested, however, has yet to be provided, even
though my June 1% letter requests were essentially a repetition of earlier requests. To
itemize, the Committee still docs not have:

a. Recreation and Amenity Plans, with phasing plans and current status
b. Landscaping pians for Phase 3 and the Phase 1A amendment

¢. Timeline and current status on al}l landscaping plans

d. Framework Streetscape Plans, with phasing plans and current status

e. Complete and accurate MPDU Plans for all phases, both constructed
and planned

f. Staff assessment of height and setback violations
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Until the Committee gets these materials, its efforts to develop a meaningful
mitigation package will continue to be frustrated.

2. Last week I asked you for copies of the Appendices to the Phase I Site Plan
Enforcement Agreement.  These Appendices arc esgential to development of our
response to the Newland Communities Letter of June 10, 2005. We intend to file that
response as soon as possible, 3o that the staff will have the benefit of the Committee’s
position on the ¢laims made by Newland before the staff report is finalized and released
on Friday, June 24®. If the Appendices are anywhere to be found in the Board files,
ask that you send a copy to me by couricr immediately. If that is done right awny the
Committee’s response should be in your hands sometime tomorrow.

Thank you for your prompt attention to these outstanding matters,
Sincercly yours,

David W, Brown




LAW OFFICES OF

KNnorrFr & BrOwN
40! EAST -JEFFEF;'!SON STREET

FAX: {301} 545603

E-MAIL BROWNBKNOPF-BROWN.COM

SUITE 208
ROCKVILLE, MARYLAND 20850 WRITER'S OIRECT DMAL
DAVID W, BROWN (301) 545-6100 €301} 545-6105

June 21, 2005

EGELYE

Derick Berlage, Chairman JUN 22 2005
and Members of the Board OFFICE OF THE CHARMAN
Montgomery County Planning Board THE MARYLAND NATIONAL CAPITAL

p OMMISSION
8787 Georgia Avenue PARK AND PLANNING C

Silver Spring, MD 20910

Re:  Clarksburg Town Center - Site Plan Review
Nos. 8-98001 and 8-02014
Building Height Violation Reconsideration Hearin

Dear Chairman Berlage and Members of the Board:

This letter supplements my June 13, 2005 letter to you in the above-referenced
matter, enclosing a discussion of the concerns of my client, the Clarksburg Town Center
Advisory Committee (“Committee™), as set forth in my June 1, 2005 letter to Associate
General Counsel Michele Rosenfeld.

L THE INFORMATION DISCLOSED SINCE THE BOARD’S
NO-VIOLATION DECISION ON APRIL 14, 2005 MAKES
CLEAR THAT THAT DECISION SHOULD BE REVERSED
AT THE REHEARING

Since my June 1% letter, I have bad an opportunity to listen to the tape of the
Board’s April 14" hearing. That experience changes none of the analysis and
conclusions reached in that letter. Rather, it confirms the materiality of PBS’s
misrepresentations to the no-violation outcome of that hearing. It was quite late in the
hearing before PBS [the author of the April 8, 2005 Staff Report] stated, in response to a
question from Vice Chair Perdue, that the final approved Phase I Site Plan had been
amended such that sub-phases of Phase I were built on site plans that replaced specific
numetical building heights with a “4 stories” limitation. Shortly thereafter, Ms, Krasnow
added that

we have been unable to ascertain why it went from 45’ to 4
stories, but clearly it did, and the buildings were built in
accordance with the 4 story regulation. It is silent in the
record as far as we can [tell].
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Following this comment, Vice Chair Perdue made a motion to find no violation.
She stated her rationale for the motion in the following words:

It is a very messy record but I think that as to the place
where it gets the clearest is with the signature set that has
height limits in it, but none of the buildings in question
were built pursuant to that signature set. They were built
pursuant to a signature set that explicitly deleted the height
limits. They are written out; they are over written. It says
4 stories and the height [imit is crossed out and that’s the
conditions pursuant to which these buildings were built.
Therefore I would not find a violation.

Commissioner Bryant seconded the motion, explaining that the record is messy
but that the mess was the Board’s responsibility, not the developers, and it would be a
gross injustice to penalize them for following Board rules and guidelines. Commissioner
Wellington declined to support the motion, stating that the record was not clear that the
signature set final Phase I Site Plan had changed. Commissioner Robinson supported the
motion, observing that an unclear record does not constitute a violation, and that the
record was not clear that there was a violation. Finally, Board Chairman Berlage
supported the motion, observing that the Committee had not met its burden of proof that a
violation occurred.

It is quite clear from the foregoing that the Board’s no-violation determination
hinged entirely on the belief that the building height limits were changed on approved site
plans before buildings were built. Why and how this change happened was not as
important as the fact that it took place before, not after, buildings were built, as
explicitly represented to the Board by PBS. This representation was false, as PBS has
apparently acknowledged since the hearing. Thus, unless the Board were to change its
rationale at the reconsideration hearing, the facts now known, i.¢., that the buildings were
built while the explicit numerical height limits on the Phase I Site Plan signature set were
still unchanged, compel the conclusion that the buildings identified in the April 8™ Staff
Report as in excess of 35’ or 45’ in height, as the case may be, are in violation of the
Phase I Site Plan.

II. NEWLAND COMMUNITIES’ JUNE 10, 2005 LETTER
CONTAINS NOTHING THAT SHOULD DISSUADE THE BOARD
FROM FINDING THAT THE PHASE I AND II SITE PLANS HAVE
BEEN VIOLATED

Most of the rest of this letter is devoted to a response to the letter of June 10,
2005, from counsel for the Newland Communities (“Newland Letter”). The Newland
Letter is, in every passage, a convoluted and evasive response to my June 1* Letter, one
that fails to deal with the known facts of record.
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a. Building Height Claims

The Newland Letter argues Newland’s compliance with the building
height limitations at length. Id. at 1-5. Yet at no point does Newland deal with the basic
simplicity of what, as explained above, the Board properly understood was at issue: what
were the signature set building height requirements when the buildings went up? The
answer to that question is now unambiguous: 35 for townhouses and 45° for multi-
family units. Newland ignores this in favor of a variety of arguments that lead nowhere.

1. Newland begins its defense with the claim that because the RMX-2
(Optional Method) zone does not specify a maximum building height, the “proposed and
constructed building heights do not violate any zoning standard.” Newland Letter 1.
This is wrong. Construction that violates the Site Plan violates the Zoning Ordinance.
Section 59-D-3.4(c) requires the developer, if it executes the development authorized by
the Site Plan, to agree to comply with all requirements that are part of the Site Plan.”
This is just as much a “zoning standard” as an explicit building height.

2. Newland argues that “4 stories” in the Project Plan Opinion is
controlling. Newland Letter 1. But as Commissioner Robinson made clear at the April
14" hearing, what is controlling is the signature set Site Plan, which is supposed to fully
and carefully incorporate all limitations and conditions to construction. This is especially
so for building height of principal buildings, without which a site plan is incomplete as a
matter of law under the Zoning Ordinance. §59-D-3.23(a).

3. Newland argues that the Site Plan Opinion incorporates the “Staff
Report and Recommendation that identified ‘4 stories’ as the ‘permitted/required’ and
‘proposed’ building height for the Site Plan.” Newland Letter 1. But because the
Opinion does not expressly adopt a 4-story standard, all Newland is saying is that the
Board impliedly (and vaguely) adopted it. During the violation hearing, however, the
Board correctly did not view the Opinion as the controlling document. Otherwise, the
definitive response to the Committee at the April 14" hearing by the Board should have
been that building height numbers on the Phase I Site Plan were not controlling, as they
were inconsistent with the Opinion.

4. Newland argues that the Site Plan Opinion does not indicate that a
subsequent Site Plan “could in any way override the Board’s written opinion of permitted
building heights within the project (i.e., 4 stories).” Newland Letter 1-2. But it was
hardly necessary for the Opinion to parrot the established existing practice, in which the
Board relies on the signature set Site Plan as the definitive gauge of Site Plan compliance
and the document against which building permits are drawn. -

5. Newland argues that the inclusion of the data table (including
explicit numerical building height limits) in the Site Plan was merely “a chart
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inadvertently repeated in subsequent drawings.” Id. at 2. Newland presents no factual
basis warranting the conclusion that this was just a simple mistake. To the contrary, after
the hearing the Committee unearthed from DPS files the Site Plan for the Phase |
subphase for the Bozzuto units, signed by Clark Wagner for Bozutto, with the same
height table as in the Phase I Site Plan itself, i.e., signed before construction and before
post-construction alteration of the documents by PBS. Mr. Wagner was not inadvertently
repeating an error; he was repeating what the Phase I Site Plan repeated from the final
approved Preliminary Plan. To repeat the requirements of the Preliminary Plan is
hardly “inadvertent;” it is what is to be expected. Moreover, if Newland or its
predecessor (both represented by the same counsel) thought that the “4 stories” in the
staff recommendation should override the data table in the Preliminary Plan, it had a
straightforward remedy for eliminating any doubt or confusion: ask the Board for
clarification. The reality is that thete was no mistake or confusion. The Phase I Site Plan
was prepared for Newland by persons who understood the obvious - absent Board
approval, there should be no inconsistency between the development standards on the
Preliminary Plan and on the Site Plan.

6. Newland argues that under Site Plan Condition 38, building height
could be changed by staff. Id. at 2-3. This is the biggest red herring of all. Where is the
evidence of a conscious staff decision to change building height? There is no
documentation in the record of such changes, and at the April 14" hearing PBS made
clear no request for change was made or granted. Moreover, the argument is inconsistent
with Newland’s principal claim advanced in the letter, i.e., that the height limit is and
always has been “4 stories,” which would of course mean there was no need for a change.
Finally, even if there were evidence of an attempt to change building height utilizing
Condition 38, the notion that building height is a change with the purview of Condition
38 is obviously wrong. If staff alone can alter prescribed development standards, what is
the point of the Site Plan approval process? Condition 38 is plainly limited to relatively
minor adjustments to non-fundamental project elements, such as marginal changes in
building type and location, and minor adjustments to the project as it is being built to
enhance open space, pedestrian and vehicular circulation and the like, while preserving
overall project compatibility. The notion that Condition 38 — which I re-emphasize was
never consciously utilized in this case — could justify the building of hundreds of homes
oversized in height anywhere from 2’8" to 16’7 (June 1% Letter 2-3) borders on the
preposterous,

7. Newland next references the hearing on the Phase II Site Plan on
May 9, 2002, where staff — PBS — advised that Condition 38 had been used to
administratively modify dwelling units and site layout in Phase I. Newland Letter 4.
While Newland argues that this report was received by the Board “without object or
controversy,” id., conspicuous by its omission is any reference to administrative
modifications in building height. Again, PBS advised the Board on April 14™ that there
had been no height modifications. The proper inference from the Phase II Site Plan
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hearing, therefore, is that it was understood all around that building height was not
something the staff could administratively modify.

8. Rehashing and repackaging a variety of the above claims, Newland
next argues that the Board never reviewed the signature set Site Plan prior to its approval,
and the Site Plan’s adoption of cxplicit building heights was invalid. Id. This argument

Mned +. PV, g W Py RUR ol QNN SU W ekl dlemd AN ool

mq..ures the Board to suspena disbelief wng cnuugu to accept the notion that Ncwmuu,
with the advice of highly skilled and able counsel, submitted invalid Site Plans for
approval, Site Plans that contained considerably more restrictive development standards
that the Board ostensibly approved. If Newland truly believed this then, rather than
havii‘lg now concocted this claim to excuse the violations, it is 1nc0mprenen5ww that it
would have acquiesced in submitting unduly restrictive building height limits on the Site
Plan documents. The far more plausible explanation is that Newland believed then that it
could build in excess of the Preliminary Plan and Site Plan height limits, and, with a

CGG[T!ET'&HVE Sta[l, now pdper OVEr [ne alerepanch, Wltﬂ l"rO_]eCl J'."ld.ll a.nu Dlle rldn
Amendments. Indeed, that process is now underway. See June 1* Letter 10-11.

9. Newland claims staff could remove a bui]ding height limit under
LUHUIUOU 38 DCC&USE mc Board never 1mposeu prClHC ﬂelgﬁt umu 1’(’1 its S DIUS rldﬁ
Opinion. Newland Letter 5. This argument assumes, incorrectly, that the Board’s
Opinion must specifically adopt building height standards. There is no such requirement
in the Zoning Ordinance. What the Board’s Opinion must contain is findings about the
Site Plan. §59-D-3.4. There is no requirement, nor should there be, that the Board
Opinion regurgitate every numerical requirement contained on the Site Plan. That is not
to say that the Opinion need not address building height ~ perhaps in great detail — if that
had been a contested issue when the Site Plan came before it. In the case of Phase I,
however, it could hardiy be a surprise that there was little or no concem about the quite
conventional 35’ and 45° height standards on the Phase I Site Plan.

10. Newland argues that because the Phase 1 Site Plans were altered after
construction, the alterations did not affect permit issuance by DPS, and the years of
permitting that took place before that confirms “that ‘4 stories’ was the approved building
height standard.” Newland Letter 5-7. PBS’s fraudulent alteration of Site Plans is
dismissed as irrelevant “untidy recordkeeping” and “perhaps questionable judgment in
terms of timing.” Id. at 7. Turning first to the significance of the permitting that has
taken place, Robert Hubbard, Director of DPS, has advised that DPS does not check
permit applications against the Site Plan for height restrictions; most permit releases
come through Wayne Cornelius of the Board staff. Contrary to Newland’s claim, id.,
DPS relies upon Board staff for approval of each Site Plan (compliance with Site Plan
signature set and Board-approved standards) prior to issuing permits. Nor does DPS
inspect each unit for height and other zoning compliance issues before issuing a use and
occupancy certificate.  Under RMX-2 Optional Method zoning and the Board’s
alrucmnng OI l'.[lE o I.C r I'Oject U.IIGCI mat Zoneg, any VlOlaUOIl 01 nc\gm umus WU'U.IU navc
to be addressed by Board staff in the course of inspection and enforcement. Within the
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CTC, therefore, DPS exercises no authority to enforce height limits. Hence, the Board
should attach no significance to Newland’s claim of years of DPS permitting of units that
violate Site Plan height limits.

What is particularly troublesome about Newland’s argument is that
if effectively assumes that the Board is unaware that no one at DPS is minding the store
when the issue is building height. In other words, Newland makes an argument that
could be persuasive only if the Board is ignorant of its own staff’s enforcement
obligations. The Committee is not going to indulge any such assumption, but that is not
to say that the Board has done all it can to ensure that the staff is meeting those
obligations. The CTC track record thus far is dismal, and the worst thing the Board could
do is acquiesce in the building height violations simply because of their breadth and
persistence, which is the argument Newland is making here. Put another way, Newland
is saying in essence, “we have been so successful for so long in building in violation of
the established standards that the established standards must be re-defined to conform to
what we did.” That is precisely what was being done, under wraps, before and at the
April 14" hearing when (1) PBS used altered Site Plans to defend the status quo; (2) PBS
lied to the Vice Chair regarding when the Site Plan alterations took place; and (3)
Newland, having already submitted to PBS amendments to paper over the violations,
stood mute when the opportunity to correct the record presented itself. In the end,
Newland claims that it would be “manifestly unjust” to find a height violation where
what it built was approved by staff. Id. But he who secks equity must come before the
Board with clean hands. Newland has now had three clear opportunities to display the
kind of candor that might inspire the Board to be lenient in its findings: at the April 14™
hearing, and in its prehearing letters of March 4, 2005 and June 10, 2005. Newland has
struck out,

h. Sethack Claims

Newland’s approach to the issue of setback violations in the CTC mirrors
its approach to building height: obfuscate sufficiently to warrant a Board finding that
there was confusion about the requirement as the units were being built, and that it would
therefore “be unjust to find a violation....” Newland Letter 10. In fact, when Newland’s
smokescreen is cleared away, there can be no doubt that a clearly established front yard
setback of 10° has been repeatedly violated.

When the Project Plan was approved in June 1995, the following setbacks
were in the Board-approved data table:
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Required Proposed

Setbacks:

b. From any street*

- Commercial Bldgs NA 0 ft. min.
Dagidaméin Aree I
- [\calucutiai UEDS. }JA 10 ﬁ Jptivet
Nlmbams P P T wmn natiennls 1o ware iFam ann
Notes: * No minimum setback is 1 Cquire ed if in accordance

with an approved master plan

Board Opinion, CTC Project Plan 9 (June 12, 1995). What this means is and was easily

s Adaratnmnd her thana sitha oithoaniiamtler H
unaersiood oy ndse wino S'uuaEQueuuy prepared the Phase I Site Plan, which is SUbjﬁCI fo

RMX-2 Zone Optional Method development regulations, §59-C-10-.3, including
minimum building setback requirements in §59-C-10.3.8. Under §59-C-10.3.3(c), the
minimum residential building setback from the street (otherwise defined in the Ordinance

Cosmand womo 1%y 2o avnomt that tha Daned ansm sadiiea thic niymhar 3fF

as lIlC Hom y'cuu, 9..)7'!1-4 1) 15 .JU lct:l, CAVCL tnat the poard can reaguce s numoer, i1
consistent with the applicable master plan, all the way to zero if appropriate. In this case,
the Board determined that the 1994 Clarksburg Master Plan provided it the full flexibility
to reduce both the residential and the commercial building front yard setbacks to zero,

N N admtne URT A e dae WD orsimen o ntrn taohkla alaA =a
which is why the data table states “NA” under “Required.” The data table also reflects

what the Board approved, i.c., what became the front yard setback requirements for the
Project overall: zero feet for commercial buildings and 10’ for residential buildings.

. —~ Lomsnmmion e mlpteensm dloat Jaa

Newland, 1gnormg or mischaracterizi g he 10regoing, Cidiims uidl qu‘i"‘g
Phase I Site Plan approval (and again during Phase II), the Board “determined
conclusively that no setback was required from the street.” Newland Letter 8, 9.
Newland relies on the Phase I and II Staff Reports, identical to each other in this respect,
but has misconstrued them. These Staff Reports observe that the Board had determined
during Project Plan Review that on account of the Master Plan, no setback is
“necessary.” Phase I Staff Report at 32; Phase II Staff Report at 18. This, of course, is
not the same as concluding that no setback would be required. In fact, no commercial
building setback was required, and a 10’ residential setback was required at the Project
Plan stage, as detailed above. Indeed, both of these decisions are reflected in the Staff
Report Data Tables: Phase I at 32; Phase II at 17, mirroring the ¢ {commercial) and 10’

(residentiai) setbacks in the Project Plan Opinion Newland’s claim that the Board, in

I, pmem T oweadd T o D 1. o D... mt Dlor £t 1o A wanniramant fnr recidanncac

dppruvmg Phases | and u, reduced the Project Plan front Yall FEGQUIITITICNL 10T TCSIGVIRGS
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from 10’ to 0’ is baseless, and would make sense only if the cited tables had the same
zero-foot setback for both types of buildings.

The 10’ residential front yard setback imposed by the Board is reflected in
the Data Table in the Phase I Site Plan, which lists 10" as the front yard and street setback
minimum under §59-C-10.3.8 for all the residential units. As for Phase II, for the reasons
detailed in my June 1% Letter 6-9, the absence of the 10’ setback on the post-construction
“Site Plan” of October 14, 2004, is meaningless. What counts is the Phase I{ Site Plan
before the Board at the Phase II Site Plan hearing of May 9, 2002. Presumably Newland
has a copy of this plan; the Committee is still searching for a legible one. If it were
favorable to the claim Newland is now making, it would have surely been attached to the
Newland Letter, which attached other site plans. Newland relies on these highly
questionable Site Plan amendments, approved by staff, to create the impression that the
10° setback requirement was never actually imposed. The reality is otherwise; the
requirement was there all along and, like the 35" and 45” building height requirements, is
one Newland is trying to eradicate after-the-fact with Project Plan Amendments.

That Newland is grasping at straws is also quite obvious in its effort to
conjure up “an irreconcilable conflict between a 10° street setback and a 0’ side yard
requirement for a unit built on a corer lot where the side yard also happens to abut a
street.” Newland Letter 9. There is no conflict, “irreconcilable” or otherwise. As every
developer with experience in the County is well aware, the official County interpretation
of the Zoning Ordinance is that “on a corner lot where the side yard also happens to abut
a street,” that “side” yard is treated as a second front yard. See DPS Code
Interpretation/Policy ZP0403-3 (“Each comner lot has two front yards and therefore
requires a front yard setback from each street.”). Indeed, the only confusion in the
developer community about the need for corner lots to meet the front yard setback on
both streets is the confusion Newland is attempting to sow with a baseless argument.
Indeed, for Newland to venture forth with such an obviously erroneous claim only
strengthens the inference that the construction that has taken place in violation of the 10’
front yard requirement has, all along, been intentional, not inadvertent.

c. Committee Standing

Newland’s last refuge is to attack the messenger, i.e., the Committee.
Newland Letter 8-9. This is a new tactic, not one repeated from the April 14" hearing
where things went Newland’s way. It is also a further indication that all Newland has left
to grasp at are straws. The attack on the Committee must be contrasted with Newland’s
posture as recently as May 9, 2005, when, in a cover letter to Rose Krasnow on its 9-
94004A Project Plan Amendment submission, Newland expressly acknowledged the
Committee as the credible representative for a substantial group of CTC homeowners.
Newland Letter 1-2 (May 9, 2005). This belated effort to discredit the Committee does
not wash. The depth, quantity and transparency of the Committee’s work, and the
Committee’s level of even-handed commitment to all CTC residents, are manifest from
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the enclosed history of Committee actions on behalf of CTC.! Newland’s unwarranted
attack on the Committee should be rejected out of hand.

III. THE STAFF REPORT SHOULD NOT OVERLY
COMPARTMENTALIZE THE MATTERS THE
BOARD NEEDS TO ADDRESS

Ms. Rosenfeld responded to my June 1% letter on June 10™. In her
response she expresses the view that “other regulatory matters” that were raised in my
letter are “independent regulatory review items” about which the Committee can express
its views “when they come before the Board for consideration.” The Committee,
however, believes that the Board can most effectively serve the publlc interest by not
adopting this overly technical, compartmentalized approach to the July 7" hearing.

Construed most narrowly, the hearing is only about reconsideration of a
finding of no building height violations on just two Bozzuto Homes buildings and three
Craftstar “2 over 2” buildings, and nothing else. But as my June 1** Letter makes clear, as
ampllﬁed by this letter, that is merely the t1p of the iceberg of CTC problems this Board
must address. The Commitiee belicves there are mainy imorc bunluiﬁg hﬁigu‘{ violations.
Numerous setbacks on constructed (or under construction) homes are also in doubt, as
well illustrated by various letters to the Board from counsel for Craftstar. Moreover, the
Committee intends to demonstrate that all the violations have a common origin: builder
deviations from ut‘:&rty p‘r‘éSCi‘iucu standards, whether intentional or not, that were
facilitated by some combination of staff inattention, oversight, negligence and
misfeasance, that may or may not rise to the level of malfeasance, depending upon what

evidence produced at or before the hearing.

As briefly outlined in my June 1% Letter, the Committee’s concems
transcend building height and setback violations. The Committee is preparing a detailed
listing of issues and discrepancies culled from months of Committee efforts to understand
what has gone wrong in dumlmSLEflﬁg the CTC rijECl., uESpil.c Li.i“ti‘élf‘:iﬁli‘l’g efforts uy one
staff person after another to deflect or push aside its concerns, or stall in providing critical
information, while construction continues apace. Completion of this list has been
delayed due to unfulfilled information requests for key documentation, including a

e F Ry crrcsitnn amt rrhinl aea

comptete copy of the exhibits to the Phase I Site Plan Enforcement ﬂglct:ulcnt, WiilCil aie
pivotal. The Committee will present this list to the Board as soon as practicable.

For present puxposes it is sufficient to emphasize that the staff has failed

O DU S RS T JRGI, [P [ smnsanibonn aedn thot oo G ML‘-'- el

to stop co struction ut:bpm.: ucvclupcr failure to meet commitments that bar further wor

' The enclosed 32-page history does not include copies of the referenced exhibit, which
are voluminous. To ensure that these exhibits become part of the record, the Committee
is sending a complete set of them attached to the copy of this letter being sent to Ms.
Rosenfeld, with the request that the letter and all attachments be made part of the record.
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until those obligations are met. To cite but one example, under Item 1(b) to Exhibit E to
the Enforecement Agrecment (of which we have only an incomplete copy), “All

3 siln Fanilit 3
community-wide facilities within Site Plan 8-98001, must be completed and conveyed to

the Association no later than the earlier of the receipt of a building permit for the 540%
Lot/Unit or by fifteen (15) years from the date of the Site Plan Approval.” Move than
540 permits have been issued but the conveyance has not been completed. According to

Eyvhihit B thic failure “chall lude devel
Exhibit E, this failure “shall preclude developer from receivmg any additional b‘dlldlﬂg

permits for that particular phase and all remaining phases until such time as the default is
cured.” Yet construction is unimpeded, as if developer commitments were either
meaningless or unenforceable. This ought to be considered a serious oversight even if

thawma v3rn Livildim s has - g ST |
there were no building height or setback violations currently on the table. Yet months of

Committee prodding for enforcement action and stop work orders have produced no
movement, let alone progress.

.
nnt anina t,
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AllL O1 thc::c LULILLTLLY div ] le‘\un..aUIy ulu\uu, ailig LIvy <l
be solved in thc piccemeal fashion Ms. Rosenfeld envisions. It is particularly
inappropriate for the staff to have already scheduled for hearing, as if a routine matter,
the propriety of extending the Prcliminary Plan or any Project Plan Amendments. The
need to address the :a(,ncum‘u“lg of these matters in ug,uL of the outcome of the J'I..uy'
hearing is especially critical if, as the Committee believes it must, the Board finds
widespread Site Plan violations, infecting more than a majority of all CTC homes built or

under construction.

Sincerely yours,

oo R

David W. Brown

fenclosure

cc: Charles Loehr, Director
Michele Rosenfeld, Esq. (w/full attachments)
Rose Krasnow, Chief Development Review
John A. Carter, Chief, Community-Based Planning
Barbara A. Sears, Esquire
Todd D. Brown, Esquire
Timothy Dugan, Esquire
Robert G. Brewer, Jr., Esquire

Clarksburg Town Center Advisory Committee



Clarksburg Town Center Development ~ History of CTCAC Actions

Date

Action

Action Detail

Comments

July 27, 2004

Newland - Resident Meeting

Newland held update meeting at Cedar Grove
Church, Ciarksburg, to present Site Plan for
Town Center Reiail area as intended for
submission to M-NCPPC for Board review and

amendment hearing.

Over 100 CTC residents were in attendance
and those present expressed strong opposition

to the plans being presented by Newland {Gary
Modieska).

Residents realized immediately that the Retail

Center as being proposed by Newland was severely

fiawed in design relative to the goals of the Master

Plan, guidelines of the Project Plan and the concept

marketed to them by the Developer and Builders.

Specific issues included:

- Center was not pedestrian-friendly (large
parking lot in center of strip mali configuration)

- Center depicted had severe reduction in retail

and office square footage (250,000 sq.fi.

proposed in Master/Project Plan; roughly
113,000 sq.ft. proposed by Newiand)

- Center did not meet Project Plan requirements
for pedestrian-orientation and “unique” aspects
of center to.serve as “focal point for Clarksburg
and surrounding area.”

- Center showed the addition of two four story
muiti-family dwelling units (not permitted under
the approved Project Plan)

- Issues with Library on Town Square Green .

“ !b!‘ar\f was intended for Town Qnuafe Green

placement — still being worked out with MC
Library staff and M-NCPPC/Newland at the
time)

- No senior center or ofher civic use buiiding (as
“promised" to Clarksburg Civic Association
initially)

July 31, 2004

Resident Meeting tnvitation to
attend an August 4, 2004
resident meeting

Kim and Carol hand-delivered invitations to
every occupied residence in Clarksburg Town
Center. (Over 200 invitations deiivered).

Kim Shiley and Carol Smith, having done previous
work on investigating the retail center issues (both

met with Wynn Witthans and Nellie Maskall of M-

NCPPC nrlnr to thn Nnu:lgnd '7!2"7"-'_' IIIGGlIIEy}

realized the negative impact that Newland's
proposed retail center would have if approved.

They determined to hold a meeting with the
community to advise them of the issues. Amy
Presley (having gotten in touch with Kim and Carel
via emait on 7/28 as a follow-up to the 7/27 meeting)
offered assistance in preparing a resident invitation
and in hosting a resident update.

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action

Action Detaif

o1

Comments

August 4, 2004 Clarksburg Town Center

Residents Meeting

The meeting was held at the Hyattstown Fire
Department and over 100 concerned residents
attended. The rneeting was led by Kim Shﬂey

and Carol Smith.

D miodon mlm o

Residents were asked to SIgn
in and names/phone numbers/ email addresses
were collected for future follow-up.

Issues pertaining to the proposed Retail Center
design were discussed. It was determined that
a committee should be formed for continued
investigation and action on behalf of the
residents. Volunteers were solicited and
residents present confirmed the following
voiunteers as representatives for the Clarksburg
Town Center Advisory Committes:

- Jerry and Regie Barbour

- Tim Dearros

- Randy DeFrehn

- Lynn Fantle

- Susan Frimond

- Jen Jackman

- Dennis Learner

- Jeft Lunenfeld

- Carolyn McAllister

- Mark Murphy*

- Niren Nagda

- Amy Presley
- Joel Richardson*
- Kim Shiley
- Carol Smith
"(not able to attend the 8/4, but added at 8/11)

Residents were all in agreement regarding shock at

what was presented by Newland as compared to

what was promised through marketing literature and

through the Developer/Buiiders. Several residents

confirmed builders having promised that CTC would

be "like Kentiands, with little shops and restaurants,

only befter because of the additional areen space.”

Strongest opposition arose relative to:

- Layout of retail in “strip mall” configuration

- Reduction of retail/office space

- Large square footage allocaled to a grocer (vs
square footage left for other retail uses)

- Lack of pedestrian orientation

- Addition of residential units in retail area

The newly formed Clarksburg Town Center Advisory
Committee (CTCAC) was tasked with researching
the issues {review of Master and Froject Plans and
meetings with M-NCPPC) and developmg a plan of
action to advise Newland of the issues and

encourage adherence to the Master Plan and
Projiect Plan. The first meeting of tha CTCAC w

-
TOR NI W LG W F wado

scheduled for August 11, 2004.

August 7-11, 2004 Research, communications and

planning

Several members of the committee began
exiensive research on documents already
retrieved by Kim Shiley relative to Master Plan,
Project Plan and CTC retail center site plan

{and staff report).

Researched several documents and began

A Py Yy PR ey gy
“petition” letter to M-NCPPC Chairman. Established

communications with Newland and M-NCPPC staff
in preparation for a meetmg with Newland (targeting
week of August 23"). Initiated communications with
Nancy Hisiop/Doug Duncan’s office and received
word that she is aware of the issues and would fike
to participate in ensuring development in
accordance with Master/Project Plan. Nancy
indicated that she would attend August meet:ng

Updated: June 18, 2005
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Date

Action

Action Detail

Comments

August 11, 2004

Meeting at M-NCPPC

Kim Shiley, Carol Smith and Amy Presley met
with Nellie Maskall (at 10:00am) and then spent
4 hours reviewing and copying relevant
materials (Master Plan, Project Plan, Board
Opinions, site plan and other documentation).

Noted that file information was incomplete; had
difficulty locating certain site plans; noted
discrepancies with Data Tables as contained in Staff
Report vs. Project Plan Opinion. Discussed issues
with Nellie and requested meeting with John Carter.

August 11, 2004

CTCAC Meeting

First meeting of the CTCAC, held at Hyattstown
Fire Department. Discussed communications
with Newland and M-NCFPC to date, reviewed
materials/information gathered — with specific
attention to variations in plans from 1995 o
1997 to 2002 and implication of changes. Kim
and Carol were confirmed as Co-Chairs of
CTCAC,; Joel Richardson and Mark Murphy
(who indicated interest but were not confirmed
at the 8/4 meeting) were confirmed as
Committee members at this meeting.

Committee reviewed John Carter's comments that
Newland Communities aitered site plan is “not in
conformance with sither the Master Plan or the
Project Plan” {reference Meeting Minutes attached,
Page 1). Discussions were held regarding ihe
suspicion that Bozzuto condominium buildings might
be in vioiation of the height parameters and, also,
discrepancies with Data Tables were discussed
{reference Meeting Minutes attached, Page 1).

{Meeting Agenda and Meeting Minutes attached.)

August 16, 2004

“Petition” letter sent to
Chairman Berlage — M-NCPPC

Letter outlined concerns with proposed Retail
Center site plan amendment and deviations
from the approved Project Plan guidelines.

{Letler attached.)

August 17, 2004 Email fo Josh Bokee Letter advised Josh of the "petition” letter (Letter attached.)
(Councilmember Mike Knapp’s | already sent to M-NGPPC Chairman with a copy
assistant) to Mike Knapp and confirmed Josh's attendance
at the August 28, 2004 meeting.
August 17, 2004 Email to Catherine Matthews Letter advised of the August 26, 2004 meeting (Letter attached.)

and Nancy Hislop

and requested attendance.,

August 17, 2004

Email responses from
Catherine Matthews and Nancy
Hislop

Letters confirmed shared interest in maintaining
the “theme of the town center” “one that
promotes safe pedestrian activity, retail,
eateries, the public library, park space, etc.”

{Letter attached.)

August 23, 2004 CTCAC meeting Meeting held at the home of Kim Shiley to Kim Shiley, Amy Presley, Carol Smith, Joel
' review draft of August 26, 2004 agenda and Richardson and Jen Jackman in attendance.
prepare for August 26, 2004 presentation.
August 26, 2004 Meeting between CTCAC, Meeting held at Hyatistown Fire Station. Intent | CTCAC made presentation and then held open

Newland, Newland Counsel, M-
NCPPC Staff, Upcounty
Regionai Services Staff, County
Council Staff, Montgomery
County Pubilic Library Staff and
Clarksburg Civic Association
(Refer to attendee list on
Agenda attached.)

of meeting was to discuss proposed Town
Center retail Site Plan Amendment and other
issues. CTCAC intended to videotape the
meeting to share information with residents, but
Newland counsel (Todd Brown) vehemently
objected and threatened to have his client
(Newland) leave the meeting if CTCAC insisted
on taping (refer to Meeting Minutes attached).

discussion on issues relative to Master Plan vision/
Project Plan guidelines. The height issue was first
officially brought up at this meeting (reference
pages 3, 7, 8 of Meeting Minutes attached). John
Carter agreed that in view of needed design balance
of West side/East side (retail), the September 30,
2004 hearing should be delayed until progress was
made to address the East side issues (reference
pages 7-9 of Meeting Minutes attached).

Updated: June 18, 2005
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[ Date

Action

Action Detail

Comments

August 30, 2004

Follow-up emails sent to
meeting attendees

John Carter was advised, in a second email,
that the CTCAC had supplemental questions
pertaining to the Project Plan requirements and
the overall site plan approval process. A
meeting with John Carter was requested.

(Letters attached.)

September 5, 2004

Resident Meeting Invitation to
attend a September 16, 2004
resident meeting

Kim Shiley, Carol Smith and Amy Presley hand-
delivered invitations to every occupied
residence in Clarksburg Town Center. (Over
200 invitations delivered).

(invitation attached.)

September 13, 2004

Emails/letter to and from Kim
Ambrose / Newland

Letter sent to Newland in response to email
received from Kim Abrose proposing meeting
with CTCAC in mid-October.

Committee felt that mid-October was too late for a
follow-up meeting with Newland {especially in view
of the fact that the Committee was still under the
impression that Newland had not withdrawn the
submission for the September 30, 2004 Hearing).
{Letters and responses attached.)

September 14, 2004

Meeting at M-NCPPC

Kim Shiley, Amy Presiey, and Carol Smith met
with John Carter, Nellie Maskal, Sue Edwards
and Wynin Witthans to discuss mare specifically
the retail issues, supplemental questions to
Project Plan conformance, M-NCPPC ideas
regarding Library relocation, efc.

Specific concern was expressed to John Carter and
Wynn Witthans regarding Newland's proposed
residential within the retail area. Also discussed
was the lack of sufficient retail space allocation, the
size of the grocer {as compared to the balance of
retail/office) and the height issue was brought up
again. Wynn had to leave the meeting early, but
John Carter made it clear to her prior to her leaving
the meeting that research needed to be done on
heights of condos. He also advised her that condos
shouid not be on the main street within the retail
area and suggested that the plan return to the
original project plan proposat on that issue. Wynn
confirmed that input had already been given by her
to Newland requesting that they revise the
submission to take these items into account. She
_agreed to follow-up on all issues, including height.

September 16, 2004

Clarksburg Town Center
Residents Meeting

The meeting was held at the Hyattstown Fire
Department, with over 100 residents in
altendance. The meeting was led by Kim
Shiley, Amy Presley and Carol Smith.
Residents were asked to sign in and
supplemental names/phene numbers/email
addresses were collected for future foliow-up.

Residents were given an update on discussions
and/or meetings held with M-NCPPC and Newland
since the August 26, 2004 meeting.

{Meeting Agenda attached.)

Undated: June 18. 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action Action Detail Comments
September 21-22, Email correspondence between | Ongoing correspondence confirming (Emails attached.)
2004 CTCAC members discussions with M-NCPPC regarding height

verification and other issues, confirmation of
discussions with Newland, planning for
Clarksburg Civic Association meeting, etc.

September 27, 2004 | Email to Wynn Witthans,

M-NCFPC

Email sent from Kim Shiley, with copies to John
Carter, confirming recent attempts to get in
touch with Wynn regarding requests for
information.

Email from Carol Smith to Kim Shiley noting that
Wynn had advised that an inspector would be
sent out to measure heights for the condos and
also that she would confirm heights for 2/2's
(not yet being constructed).

(Emails attached.)

CTCAC explicitly spelled out the requests for

clarification of:

- Heights

-  Discrepancies with Data Sheet {referring to
previous discussion with Wynn questioning
variances in Staff Report Data Sheet as
compared to approved Project Plan Data Sheet)

- Changes to the approved Project Plan relative
to location of various multi-family, single family
and townhouse units

- Changes relative to the Church vista

- Location of pool in town square area and
absence of proposed tennis court {reduction of
approved recreational amenities)

September 27, 2004 | Clarksburg Civic Assaciation

meeting

Kim Shiley and Amy Presley attended meeting
to discuss recently proposed plans for the retail
center and to provide an update on CTCAC
activities.

CCA was unaware of proposed changes. Their
response to residential units proposed within the
retail was particularly negative. They also
expressed extreme disturbance relative to the
proposed retail square footage in terms of adequacy
and expressed agreement with the CTCAC/CTC
residents’ expectations for adherence to the
Master/Project Plans to create a town center that
was a "unique” focal point for the entire study area.

September 27, 2004 | Email to Wynn Witthans, M-

NCPPC

Email sent to Wynn Witthans from Kim Shiley
confirming phone conversation of September
27,2004.

Wynn Witthans advised Kim Shiley via phone
conversation that she would NOT be following up
relative 1o the project building height verification.
Rather, she requested Kim Shiley ta get in touch
with Newland on this issue and to retrieve any
documentation or validation of height requirements
and compliance from them.

Wynn also responded regarding changes to mutii-
family and single family attached units and to
recreation areas, etc. stating that the Project Plan
"merely showed a series of sample blocks” which
are “not binding.”

{Email attached.)

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action Action Detail Comments
September 29, 2004 | Email correspondence between | Emails between Kim Shiley and Amy Presley (Emails attached.)
CTCAC members discussing lack of response from M-NCPPC,
lack of appropriate information on site plans and
ambiguity within the documentation/process.
September 29, 2004 | CTCAC meeting Meeting held at the home of Kim Shiley. Action plan included scheduling a conference call

Discussions were held on recent interactions
with M-NCPPC and planning for upcoming
meeting with Newland.

with John Carter to confirm his positicn on issues
and discuss response from Wynn.

September 30, 2004

Email response from Wynn
Witthans to Kirm Shiley

Emails between CTCAC
regarding Wynn Witthans’ email
response

Wynn responded to Kim Shiley to “clarify” her
summary of their prior phone call. She
positioned that the Project Plan provides only
one level of design while allowing for “morphing”
which can lead to “differences of opinion.” She
emphasized that the Project Plan will be upheld
through subsequent approvals.

{Ermnails attached)

Note that although Kim's initial email to Wynn was
also copied to John Carter, Nellie Maskal, and Sue
Edwards, Wynn's response was only to Kim Shiley.
Follow-up email between CTCAC members
indicates the sense that Wynn had deliberately
eliminated John Carter from the correspondence
and that information contained about what John
allegedly discussed with her did not align with what
the group had heard from John from the August 26,
2004 meeting forward. It was determined that John
needed to be made aware of the correspondence.

October 1, 2004

Email to John Carter from Amy
Presley

Email sent to John Carter from Amy Presley
requesling a conference call to discuss
“pressing issues relative to the concerns
presented at the last meeting "(meeting with
Amy, Kim, Carol, John, Neilie, Wynn, and Sue
Edwards). The email to John Carter inciuded
Amy Presley's responses to each point of the
email sent by Wynn Witthans to Kim Shiley on
September 30, 2004.

Excerpts from email to John Carter:

“Our understanding was that Wynn had agreed
to have a zoning enforcer sent out to the site to
determine the heights and review that against
the Project Plan requirements. It seems odd to
try to get this information from the developer.
Nellie advised that we could make the request
directly 1o Michael Ma to have a zoning person
sent out, but based on Wynn's response, we are
unsure how to proceed. Additionally, Neilie
mentioned that the height limits are recorded on
the site plan attached to the Project Plan with
Board approval. We are having difficulty
determining exactly which plan should be used
as the final reference here "

continued...

Updated: June 18. 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action Action Detail Comments
October 1, 2004 Email to John Carler from Amy Excerpts from email to John Carter (continued):
Presiey (continued)

- “We are unclear as to why Wynn references the
originai pian when necessary to support the
developer changes, but not to support (in our
opinion) the intent of the Master Plan."

- ‘it seemed quite clear to us that you expressed
a desire 10 see the developer return to the
original project plan relative to the town square
and streetscapes ~ i.e. layoul/types of buildings,
and as you mentnoned even “down to the
number of awnings,” etc. We would like to know
how much flexibility is afforded the developer
under the “morphing” principle. This seems too
vague to us and we would like to knaw the
parameters.”

- "We are already seeing that the project plan is
not being upheld to the degree we fee!

necessary...we see loopholes being created

through approval of certain amended plans. We

need assmtance in determining how to help
M-NCPPC ensure that the Master Plan and
integrity of the concept are upheld.”

- "With the notion of allowable "morphing,” we
have growing concern relative to the newly
proposed hearing date of Oct. 28 for the West
side of the Town Square/Phase 1A approval.”

{Email attached.)

October 1, 2004

Conference call with John
Carter — M-NCPPC and Kim
Shiley, Amy Presley and Carol
Smith

Obijective of the call was to discuss the emails
received from Wynn and to clarify John's
thoughts on open issues.

Alfhnunh phone mestin g minutes were not taken,

the CTCAC group recollection is that John was
consistent in maintaining the views he had already
expressed relative to the importance of streetscapes
being upheid as proposed in the Project Plan and
Preliminary Plan and the need to ensure scale and
compatibility with the historic district, etc. He also
referred the group to Michael Ma in terms of
discussions on height inspection/enforcement.

Updated: June 18, 2005
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Ciarksburg Town Center Development - History of CTCAC Actions

Date

Action

Commaeants

October 11, 2004

Meeting at M-NCPPC with
Nellie Maskal; Meeting with
Michael Ma; Research, review

¥ e
and document copying

Kim Shiley and Amy Presley spent four hours at
M-NCPPC continuing to search for site pians,
meeting with Nellie Maskal and then Michael
Ma, and reviewing and copying documenis.

Met with Nellie Maskal first to determine how to
access appropriate documents. Nellie advised
that Wynn Witthans should be able to provide
site plans (with height references) for the
buildings in question and also referred us to
Michael Ma for further assistance regarding
enforcement issues.

Met with Michael Ma to discuss issues to date
with lack of responsiveness from Wynn,
difficulty in accessing information that should be
readily avaiiable in the fiies, and specific
concerns about the height of the Bozzuto
condominiums. Discussed with Michael our
findings to date regarding inconsistencies with
data tables and other records.

Wynn Witthans did not assist with our efforts, but
once again merely allowed us to search through her
fies. There was great difficuity in locating pertinent
documents. As of this date, we were still unable to
retrieve site plans specific to the Bozzuto
condominiums or plans pertinent to future 2/2's,

Ma. Michael advised that he was unfamiliar with the
Clarksburg Town Center project, but that he would
review the site plans and files to investigate the
issues. We discussed our fear that additional
buildings were going to be built that also might
violate the height restrictions. He stated that staff
may have made a mistake with site plans for the
Bozzuto condominiums, but that he would ensure
that no future mistakes were made, He also
referred us to Douglas Johnsen, advising that we
should request an inspection/site pian enforcement
visit from him.

October 12, 2004

Meeting with CTCAC and
Newland

Meeting held in Rockville {at conference
location on Rockledge Drive). Attendees:
Newland:

- Rick Coutreau, Regional Vice President
- Kim Ambrose, Vice President

=) Wal=X
- i.es Powell, CPJ

- Todd Brown, Linowes & Blocher
Cooper Cary Architects:
- David Kitchens
CTCAC:

- Kim Shiley

- Carol Smith

- Amy Presley

- Jen Jackman

- Tim Dearros

- Randy Defrehn

- Joel Richardson

- Mark Murphy

Discussions were heid regarding the residents’

desires for a true new urban design and Town

Center that would serve as a strong focal point and
draw for the community and beyond (in accordance
with the goals of the Master Plan). Comparisons
were made by David Kitchens to Bethesda Row and
the intent to design a center along those lines
(although scaled back) was expressed. The
CTCAC presented ideas gathered by the community
as well as issues of the most concern, including the
63,000 sq.ft. allocation of retail for a grocery store.
Newland verbally committed to incorporating the
ideas and addressing the issues as discussed with
the CTCAC team and to preparing revised design
options for presentation and review at a meeting to
be held Oclober 26, 2004. Committee asked for
verification of heights of condos and 2/2’s and
Newland advised that they would get that
information for us.

Updated: June 18, 2005




Clarksburg Town Center Development — History of CTCAC Actions

Date

Action

Action Detail

Comments

October 13, 2004

Email to Kim Ambrose,
Newland

Email from Amy Presley to Kim Ambrose,
thanking her for hosting the meeting between
Newland and CTCAC.

{Email attached.)

October 13, 2004

Email to Nellie Maskal

Email from Amy Presley to Nellie thanking her
for her time and assistance, and for her referrai
to Michael Ma,

(Emait attached.)

October 13, 2004

Email to Michael Ma

Email by Amy Presley to Michael Ma confirming
issues discussed with him on October 11, 2004.
Excerpts from email:

- "We appreciate your willingness to review
existing site plans to determine compiiance
with the Master Plan and Project Plan
guidelines. We will also be further
reviewing the issues we discussed relative
to placement of significant buildings and
other potential deviations to initially
propesed site designations for various
residential, commercial and amenity
locations.”

- "We were unable to find a copy of the
approved site plan containing the Bozzuto
condominium we discussed, and Wynn was
only able to advise us that she confirmed
with the developer that it was 4 stories...”

- "We appreciate your offer to foflow up on
the specific height issue relative to the 4-
story/45’ height limitation clearly designated
within the Project Plan Guidelines vs. the
Bozzoto condominium height which we are
certain exceeds the limitation.”

- “As you directed, we will be in touch with

Douglas Johnsen to discuss our concerns

and request zoning enforcement

assistance.” - -

..."we appreciate your further investigation."

{Email attached.)
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Clarksburg Town Center Development - History of CTCAC Actions

Date Action Action Detail Comments o
Qctober 19-25, 2004 | Emaiis between CTCAC Emails regarding recent conversations and Note that Mike Knapp changed his initial meeting
members upcoming (October 20) meeting preparation. time from 7pm to 8 pm. Based on the change, and

Quotation of Nancy Floreen's statement to
Newland at the recent CCA meeting:
“This better not be another strip mall”

Email from Josh Bokee advising that Mike
Knapp wanted to schedule a meeting

Emails between Carol Smith/Amy Presley/Kim
Shiley showing concern for nofification to all
residents and discussing frustration over lack of
response to height questions on 2/2's.

CTCAC having already sent notification to residents
of a 7pm meeting time, CTCAC determined fo use
the additional hour to provide an update residents.

Note that the Committee was going to extreme
lengths (getting name and address information from
tax records) to try to get natification to ALL residents
regarding meetings and follow-up of CTCAC
activities on behalf of the residents (reference Carol
Smith email).

(Emails attached.)

October 25, 2004 Email to Kim Shiley, CTCAC

Email to Kim Shiley from Amy Presley
confirming messages left for and conversation
with Douglas Johnsen.

(Email attached.)

October 25, 2004 Email to Kim Ambrose,

Newland

Email sent to Kim Ambrose by Amy Presley,
confirming meeting scheduled for Getober 26,
2004 at 4:00pm with CTCAC and Newland.
Excerpt from email:

"On a separate note, we would like to get copies
from you of the architectural elevations and site
plans for the Bozutto condos {existing) and the
2over2's (under construction). We would
specifically like verification of the heights for
these buildings (not in “stories” but in *ft."}, as
well as heights of structures planned for Section
3. Your assistance in making these available ta
us at the meeting would be greally appreciated.”

The Committee decided to put into writing the
specific request for height information, as this was
the third or fourth request for height informatian from
the developer, and to date no information had been
provided.

Note that copies were sent to;
- Nellie Maskal

- John Carter

- Wynn Witthans

- Michael Ma

- Dougias Johnsen

(Email attached.)

Phone czll between CTCAC
members

October 26, 2004

Kim Shiley, Amy Presley and Carol Smith
discussed the revelation that Newland was
scheduled to meet with M-NCPPC prior to
CTCAC’s scheduled meeting with Newiand that
aftermoon. Kim mentioned concern over
reasons for Newland meeting with M-NCPPC
first. Fear was that Newland could be
attempting to convince and coordinate with Staff
regarding their push for residential addition in
the retail area, as wel! as their viewpoint on
heights. Speculation was that meeting was in
response to CTCAC's mounting effors to prave
issues of non-conformance with Project Plan.

Fear of group was that Newiand would somehow
coerce M-NCPPC Staff into agreement and then
railroad CTCAC into acceptance of their revised
plan. Kim Shiley predicted that the plans Newland
would present to CTCAC would not show an
increase in retail, would not show a reduction in
allocation of square footage to the grocery store,
and would continue to show a multi-family residence
within the retail area previously zoned as retail/
office. She further predicted that they would not
address the height issues. Determination was
made to keep an apen mind during the meeting and
respond appropriately after plans were reviewed.

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date

Action

Action Detail

Comments

October % 2004

Meeting with CTCAC and
Newland

Meeting held in Rockville (at conference
location on Rockledge Drive). Attendees:
Newland:

- Rick Coutreau, Regional Vice President
- Kim Ambrose, Vice President

- Les Powell, CPJ

- Todd Brown, Linowes & Blocher
Cooper Cary Architects:

- David Kitchens

- Trini Rodriguez

CTCAC:

- Kim Shiley

- Carol Smith

- Amy Presley

- Tim Deairos

- Niren Nagda

- Joel Richardson

- Randy Defrehn

Meeting was held to present propaosed revisions
to the retail plan following input from CTCAC at
the October 12, 2004 meeting. David Kitchens

presented two new designs. New designs did

not show reduction of grocery stare square

footage or increase in relail square footage as

pra\nnl |elu raqu uanhad b')' {hv Cunllnn\cc The

Commlttee agreed to review the designs and
respond with written comments.

Meeting was opened by Rick Coutreau expressing
his displeasure at the Committee’s recent
interactions with M-NCPPC regarding the "height
issue” and other issues of concern to the community
pertaining to CTC development. He advised that he
expected the Committee to be working with
Newland directly and did not appreciate the
Committee going through a back door with M-
NCPPC without advising Newland of issues other
than the retail center issues under discussion over
the past months. He asked whether there were
“other issues that the County is aware of that we are
not?” and stated that he “would rather hear from our

group and not the county on these issues."

Amy Presley and Kim Shiley advised that Newland
was made aware of the height issue on multiple
occasions from the August 26, 2004 meeting
forward.

Kim Ambrose denied having been apprised by the
Committee of the height issue and added that she

would appreciate the Commlttee discussing all
issues “here instead of at M-NCPPC.” She also
asked whether “there are other things we need to
woiTy about?”

Todd Brown interjected that “we all need to work
together” and that “we are here to negotiate....”
Before Todd finished his sentence, Rick Coutreau
slammed his fist down on the table, exclaiming “The

word ‘negotiation’ is not on this table! The word
‘dia!na' is in nla\l He then brought the meeting

i (IS 'H
back on track by reminding the Committee that
Newland was open to hearing from us and that in
good faith they were trying to incorporate our ideas
into the redesign of ihe retaii, and that “that's what
these meelings are about." He requested that we
submit a list of our issues and that in the future we
would work with them directly. He then invited
David to present the revisions to the retail center
pian,

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date

Action Detail

Coamments

Qctober 29, 2004

CTCAC meeting

Meeting held at the home of Kim Shiley to
discuss design options presented by Newland
and prepare response.

Key issues included the need for more retail, better
allocation of space, and elimination of proposed
residential units. (Meeting Agenda attached)

Meeting with CTCAC and M-
NCPPC

Purpose of meeting was to review and discuss
retail design options presented by Newland and
to get clarification on current issues relative
heights of buildings, etc. Meeting attendees
included John Carter, Nellie Maskal, Michael
Ma, Sue Edwards, and Wynn Witthans from M-
NCPPC; Kim Shiley, Carol Smith, Tim Dearros,

Niren Nagda, Lynn Fantle, and Tricia Larade of

CTCAC, and Kathie Hulley of CCA.

Discussions focused on community upset over retail
center - proposed residential units, reduction in
retail square footage and size of grocery. Option for
moving library from the town square green to the
retail area was suggested by M-NCPPC as a
potential to alleviate parking dilemma. Committee
agreed this could be an acceptable option.

HEH i im e i e
Issue of building heights was again brought up and

Wynn Witthans advised that she had received
information from the developer stating that the
buildings in question were 57'. She also stated that
the buildings conformed to the “four story”
requirement of the Project Plan.

November 8, 2005

Email to Wynn Witthans

Email to Wynn Witthans from Amy Presley on
behalf of the CTCAC. Letter confirmed the
Committees disturbance at Wynn's positioning
of buildings in guestion as acceptable and

requested action regarding buildings in violation.

(Email attached.)

Excerpts from letter:

*...disturbed to hear that vou would attempt to
position the buildings in question as acceptable
based on a “four story” height limitation, when the
Project Plan Guidelines spegifically define the height

limitation as 45’ for residential. We certainly

expected that M-NCPPC would not only be aware of
the guidelines, but would diligently ensure
adherence to such.”

“The CTCAC unanimously agrees that buildings
exceeding the height restrictions in the project plan
guidelines must be altered to comply.”

“We must also have assurance from M-NCPPC that
existing approved site plans that are in violation of

Project Plan guidelines {conditions and findings) will

also be addressed with the Board and appropriately
rectified with the developer. Further we would
expecl that more stringent attention will be given to
future site plan reviews to ensure adherence to all
Project Plan conditions and findings. The CTCAC
representatives present at the meeting were
pleased to hear your assurances on these issues.
Please advise us of your action plan for handling the
existing site plan violations.”

indated: Tune 18 7008
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Clarksburg Town Center Development - History of CTCAC Actions

Date Action Action Detail ‘ Comments .
November 8, 2004 L etter to Kim Ambrose, Letter to Kim Ambrose from the CTCAC. Letter | Excerpts from letter:

Newland outlined Committee responses to options ""In our meeting of August 26, 2004, the issue of the
presented by Newland at the October 26, 2004 | height of the existing condominiums with reference
meeting. Letter also emphasized that to the 45' height restriction in the approved Project
Commitiee was awaiting response on height Plan was raised, as was the height of the proposed
issues. two over two townhouse condominiums. Over the

tast two months, while we have repeatedly asked,
(Letter attached.) we have not received specific answers or

architectural drawings that clarify the height issues.
We know that such information should be readily
available with your architectural and engineering
staff and/or subcontractors.”

“The simple fact that our request has not been met
leads us to conclude that there could be a problem.
With respect to our serious concern with the height
issues we want to stress again that the limits on
heights, as approved in the project plan and
pursuant to Chapter 59 of the Montgomery County
code Project Plan must be met. Should these
specified limits be exceeded in the construction to
date that would constitute a violation which (i) would
require remedial action with reference to the
offending existing structures and (ii) assurances
from you and your subcontractors that such limits
will be abided by in all current and future
development in the Clarksburg Town Center.”

November 16, 2004 | Email to Wynn Witthans. Email to Wynn Witthans from Amy Presley on Excerpt from email:
behalf of the CTCAC. Email confirms that “We haven't heard back from your office yet
CTCAC has not yet heard back from Wynn regarding the action plan for height violations
regarding the action plan for height violations. discussed at the meeting with the CTCAC and your
team on November 5". We would like to know
(Email attached.) specifically what actions the M-NCPPC is planning

to take. We would also like to know whether the
CTCAC should write to Derick Berlage and the
Flanning Board to request action on this violation,
Please include that information in your update to
us.”

November 29, 2004 | Email to Kim Ambrose, Email to Kim Ambrose from Amy Presley
Newland confirming next design review meeting with
Newland on December 8, 2004,
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Clarksburg Town Center Development — History of CTCAC Actions

Date

Action

Action Detail

Comments

December 5, 2004

Email letter to Derick Berlage

Letter to Derick Berlage from the CTCAC.
Letter outlines urgent concerns over height
violations.

(Letter attached.)

Excerpts from letter: ]
“As you may recall, per the letter you received from
our group in August, 2004, the CTCAC (Clarksburg
Town Center Advisory Committee) was formed in
response to the Town Center residents’ discovery of
deviations by the developet (Newland Communities)
to the Master Plan concept and Project Plan
Guidelines. The residents elecied the CTCAC to
represent them in taking action with MNCPPC and
the developer to ensure adherence to the vision and

H 1+
intent of the Master Plan.

"We have determined multiple areas in which
Newland has departed from the jntent and vision of
the Master Plan and, more seriously, violated the
Project Plan Conditions and Findings. The most
pressing issue is Newland's violation of the height
restrictions. The approved Project Plan restricts
building heights to 4 stories/45' for residential and 4
staries/50’ for commercial. The Master Plan and

Project Plan clearly state the necessity for ensuring
rnmnahhillfu of scale with the historic district. As

e L L R S RIS PR I A 1) 0

conﬁrmed m us by John Carter and Nellie Maskat of
Community Based Planning, and Michael Ma of
Deveiopment Review, this was a driver for the

N N P Y 1]

height limitation of 45' for residentiai siructures.”

.” gravely disturbed that buildings already
constructed in Phase 1-B3 of the CTC development
{Bozutto condominiums) measure 57', as recently
confirmed to CTCAC by MNCPPC Development

review. Newland also confirmed a height in excess
of Aq hut ctatad that tha huildins wae B2'A"  in

RARAL ST LG L RS DAY WaS Ua T L )

elther case, the structures are not compatible in
scale with the historic district. This is a serious
violation which requires immediate attention.”

“...there are also buildings currently under
construction within Phase 2B (Craftstar 2/2
Condominiums — Parcels B & N) which also violate
the height restrictions, with planned heights of 51'7".

Iindated: Time 18 2005
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Clarksburg Town Center Development ~ History of CTCAC Actions

Date Action Action Detail Comments
December 5, 2004 Email letter to Derick Berlage Excerpts from letter {continued);
{continued)

“Further, there are several other site plans
previously approved for Phase 2C which include
additional Crafistar 2/2 Condominiums with planned
heights exceeding the 45' maximum allowable
according to the Project Plan Guidelines.
Apparently, the site plans for these structures were
erronecusly approved, andfor the developer did not
specify heights on the site plan (beyond “4 stories”)
and has violated the height restriction without
MNCPPC's awareness. The CTC residents are
seeking immediate action by MNCPPC to correct
this situation before new buildings are
constructed.” (emphasis added)

December 1Q, 2004 Email to Catherine Matthews

Emait to Catherine Matthews from Amy Presley
as a follow-up to the Transportation Meeting.

{Email attached.)

Excerpts from email:

“It was wonderful to hear your views regarding
Clarksburg Town Center and to know of your
support of our efforts to uphold the Maser Plan and
Project Plan vision and intent.”

“We take the building of our Town Center very
seriously and are willing to do whatever necessary
to ensure compliance with the Master Plan vision.
As you know, it is the last chance along the 270
corridor to get this right!"

December 13, 2004 | Meeting with M-NCPPC Staff

and CTCAC

Meeting with John Carter, Rose Krasnow,
Michael Ma, Wynn Witthans, and Sue Edwards
of M-NPPC, and Kim Shiley, Amy Presley, Carol
Smith, and Niren Nagda of CTCAC. Meeting
was held in response to ongoing, unanswered
requests for action on height violation issues.
Intent of meeting was to introduce Rose
Krasnow and to discuss specific items for
resolution. Committee mermbers made it clear
that they expected the Staff 1o issue a violation
notice to Newland.

Note that Wynn Witthans did not bring the site plans
in question to the meeting. Both Michael Ma and
Wynn stated to the Committee members that no
height was provided on the site plans, only a
notation of “4 stories.” Michael Ma suggested there
may have been an error in approving the past site
pians, but that that would not happen going forward.
Regarding Bozzuto condominiums in violation,
Michael stated that landscaping could be provided
to compensate for height. The group made it clear
that landscaping would not sufficiently address the
violation visually. Michael then suggested that the
staff would work with us to focus on the retail issues
and provide input to Newland to ensure that those
areas were acceptable 1o the residents.

Updated: June 18, 2005
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Clarksburg Town Center Development - History of CTCAC Actions

Date

Action

Action Detail -

Comments

December 14, 2004

Email to John Carter

Email to John Carter, Michael Ma, Wyn
Witthans, Sue Edwards, and Rose Krasnow
with confirmation of items discussed at the
December 13, 2004 meeting. Copies sent to
Councilman Mike Knapp, Catherine Matthews,
Nancy Hislop, and Chairman Derick Berlage.

(Email attached.)

Excerpts from email:

‘As discussed yesterday, violations must be called
out by MNCPPC as violations. Otherwise, the entire
validity of the Project Pian process is nullified. It is
not appropriate to enable developers to arbitrarily
deviate from Project Plan conditions and
findings...especially in an RMX2 project under the
‘optional method of development” where such
conditions and findings are “expressiy tied to” and
“not automatically severable” from the Project Plan,
without remanding the entire Project Plan back to
the Board for consideration.”

“There is a proper process for the Board to review
and address such developer desires in a hearing
prior to the construction of structures which clearly
violate terms and conditions of the Project Plan.*

“As stated by Michael Ma, and confirmed by Wynn
Witthans, the site plan(s) for the Bozutto
condominiums as well as the 2/2’s, did not contain
specific height measurements - they merely stated
“four stories.” Therefore, we do not believe that
MNCPPC is responsible for the violations.”

*...The developer is clearly accountable and
responsibie for compliance with all conditions and
findings of the Project Plan. It is evident that the
developer was aware of the 45' height limitation for
residential structures, and, under the “Site Pian
Enforcement Agreement,” takes full responsibility for
development in accordance with that limitation.”

“We cannot sit idly by while developers change
Project Plans at whim, according to market drivers.
We appreciate your help in ensuring the sanctity of
the Master Plan/Project Plan process.”

“We will await your response regarding issuance of
a violation notice to the developer.”

Updated: June 18, 2005
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Clarksburg Town Center Development - History of CTCAC Actions

Date

Action

Action Detail

Comments ]

December 21, 2004

Email to Rose Krasnow

Email to Rose Krasnow from Amy Presley
regarding lack of response on request for
violation notification.

(Email attached.)

Excerpt from email:

“We have not yet heard back from you regarding the
height violation issues and are wondering whether
MNCPPC intends to issue a vislation notice to
Newland. The CTCAC would greatly appreciate a
written response before the end of this week.”

December 23, 2004

Email and Letter to Kim
Ambrose, Newland

Letter to Kim Ambrose from Amy Presley
regarding status of Commitiee respeonse to
recently reviewed design options.

{Email and Letter attached.)

Excerpts from email:

“All were pleased with the direction Newland is
taking relative to the overall design, yet we still have
some outstanding concerns.”

“Understanding your desire to move quickly towards
a site plan hearing, we did not want to wait until
after the holidays 1o submit our comments to you.
The attached letter outlines our comments regarding
the new concept.”

Excerpts from Letter:

“The new design is visually interesting...”

"The new location establishes the library as a
"significant” building, as appropriate according to the
Masler Plan/Project Plan.”

“Regarding functionality, specifically with respect to
the Master Plan/Project Plan vision and guidelines
for the Town Square retail area, there are severaf
issues of great concern still outstanding with the
new design. We find the following issues to be of
most significant concern:

- Reduction of Retail/Office Space...”

“The grocery store in the new design has a footprint
of 63,000 sq. ft. This accounts for more than haif of
the total retail area planned, leaving a balance of

only 53, 500 sq. ft. for other retail establishments.

We find, and are supported by county officials, that
the planned grocery store is too large for the scale

of the community and should be reduced to atlow for
other retail and/or entertainment space (as
encouraged by the Master Plan to create a unique
and lively focus).” ]

1 Indated- imea 18 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action

Action Detail

Comments

December 23, 2004 | Email and Lettes to Kim
Ambrose, Newland (continued)

——

“The footprint of the grocery store (Giant) at
Kentlands is 60,854 sq. ft. We do not need a grocer
of that size to support this area. If 50, then we also
need retail proportionate to that of the Kentlands.”

“If the grocery store is intended as the sole anchor
to achieve a destination center draw, competition

with the Cabin Branch and Clarksburg Village retail
areas and grocer (1o be built soon after Clarksburg
Town Center) should be considered. Thought and

commitment must be given to creating a unique

draw to the Town Square/Retail center — such as
the addition of entertainment space (movie cinema
cafesitheater, etc.) ~ not merely a large grocery
store. Again, “create a Town Center which will be a
strong, central focus for the entire study area.”

“As noted, we find an appropriate mix of retail and
office space to be critical to supperting the Master
Plan/Project Pian vision for Clarksburg Town

Center. Based on the plan presented we do not see
an appropriate aliocation of retailloffice snace 1o
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accommodate the mix of uses envisioned.”

"The addition of residential units within the retail
area of the Town Square is not in accordance with
the Master Plan/Project Plan and reduces the
amount of office/retail space available. W suggest
ehmmatmg the residential units...to provide for office
space (2™ floor) above retail (1* floor) along

Clarksburg Square...

December 24, 2004 | Email from Rose Krasnow

Email response from Rose Krasnow to Amy

Presley regarding meeting follow-up and
request for issuance of violation.

Email pyrnrnt

N

“l am weil aware that you had hoped to receive a
response from me by the end of this week, and |
apologize that | am not meeting that deadline. |
should have a response to you either Monday or
Tuesday.”

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action

Action Detail

Comments ]

December 30, 2004 | Letier from Rose Krasnow

Letter from Rose Krasnow to Amy Presley, on
behalf of CTCAC, regarding subject: “Building
Heights in Clarksburg Town Center

Phase | Site Plan #8-98001 and Phase I} Site
Plan #8-02014.

Despite actual heights contained on Site Plan
Phase | and Site Plan Phase Il, Rose Krasnow
responded that buildings were not in violation.
Committee determined (through use of Word
“Properties” function) that Wynn Witthans was
the author of the document.

Committee was outraged by contents of the
letter which clearly did not accurately reflect the

situation or the appropriate resolution.

(Letter attached.)

Excerpts from letter:
“Following review of all pertinent documents and
carefut consideration of your concerns and your
position respecting this matter, Commission Staff
has concluded that: the Planning Board made the
required finding that Site Plan No. 8-98001 (“Site

Plan®) is consistent with Project Plan No. 9-94004
("Project Plan™); (2) that finding was properly made;
and (3) the buildings in question comply with alt
conditions and development standards attached to
the Site Plan. Staff finds no basis upon which to
cite the developer or builder with a violation and is
disinclined to do s0.”

.. "With respect to their height, the buildings in
question comply with the Zoning Ordinance/Master
Plan and Site Pian development standards; and,
therefore, in Commission Staff's view, the height of
the buildings do not violate the condition of the
building permit that the buildings comply with zoning
reguiations.”

"At the December 13 meeting, there appeared to be
a consensus among Commission Staff and
attending CTCAC members that the site plan does
not specify a height limitation - it oniy specifies that
the buildings will be four stories — and, further, that
the buildings in question are four-story buildings. As
such, itis not disputed that the buiidings in question
{(including the other multi-story buildings proposed
but not yet buit, as well as the “two-story over two-
story” (2/2) buildings) are in conformance with the
Planning Board's approval of the Site Plan.”

Email to Dorothy Krass, M-
NCPPC

Janvary 1, 2005

Email to Dorothy Krass from Amy Presley,
confirming meeting with Derick Berlage on
January 10, 2005 at 4:00pm.

(Email attached.)

Updated: June 18, 2005




Clarksburg Town Center Development — History of CTCAC Actions

Date

Action

Action Detail

January 10, 2005

Meeting with Derick Berlage, M-
NCPPC Chairman

Meeting with Derick Berlage, John Carter and
Sue Edwards of M-NCPPC and Amy Presley,
Kim Shiley, and Carol Smith of CTCAC.
Meeting was scheduled by Committee to
discuss the serious nature of the viclations
within CTC, to alert the Chairman to the length
and scope of the Committee’s attempts to gain
resolutian through M-NCPPC staff, and to
impiore the Chairman to issue a violation notice
to the developer.

Committee prepared a Table (Clarksburg Town
Center Development — Documentation Relative
to Height Restrictions) for discussion with
Derick. (Note: At the time of scheduling the
meeting with Derick, the Committee just
received Rose Krasnow's letter. The Committee
had not yet formaily responded, bui brought the
letter to the meeling with Derick for discussion.)

Committee discussed history of interactions with
M-NCPPC staff, requesting that Derick take a
closer look at the issues and viglations. Derick
advised that, from his legal perspective, “the
case could be effectively argued either way.”
He aiso advised ihat a formal “vioiation hearing”
would have to be held to make the
determination. He agreed to further review the
information we presented and determine if it
warranted such a hearing.

Derick requested that the Committee prepare
it's written response to the December 20, 2004
lefier received from Rose Krasnow and submit it
to him, along with other commentary and formal
request for a violation hearing.

(Agenda and Documentation tabie attached.)

Excerpts from Agenda:

“lll. Height Violation Discussion

- Master Plan

- Project Plan

- Montgomery County Codes
Preliminary Plan

- Site Plan

- Site Plan Enforcement Agreement”

Excerpts from Documentation table:
“_ Tha first Ynremmd And

.. Tne first and only appearance of this altered data
table among M-NCPPC documentation is within
Wynn's Staff Opinion/Site Plan Review. In
submitting a2 new data table, Wynn has
independently overridden... the “Findings” approved
by the Planning Board in the final Project Plan. Her
submission to the Planning Board could be viewed
as misieading and negligent at best. At worst, it
could be viewed as a deliberate alteration or
omission of specifications, inappropriately serving
the developer's desires.”

“The Developer and its legal counsel were aware of
the conditions for development of RMX2 under the
“Optional Method™ of development... 59-D-3 requires
height specification, as weil as assurance that
buildings are consistent with the approved Project
Plan.”

January 11, 2005

Email to Derick Berlage, John
Carter, and Sue Edwards

Email to Derick Beriage, John Carter, and Sue
Edwards from Amy Presley following up on the
January 10, 2005 meeling.

{Email attached.)
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Clarksburg Town Center Development — History of CTCAC Actions

Date

Action

Action Detail

Comments

January 19, 2005

Email to Councilman Mike
Knapp

Letter to Mike Knapp from Amy Presiey
following up on Committee’s meeting with
Derick Berlage. (As Mike was instrumenta!l in
arranging a meeling with Derick, and the
Committee was having ongoing conversations
with him pertaining to the situation in CTC, he
requested that we keep him apprised and follow
up with him after our meeting with Derick.)

(Emaif attached.)

Excerpts from email:

“As promised, | have attached a copy of the
document we prepared for our meeting with Derick
Berlage. The document outlines pertinent details
from the Master Plan, Project Plan, Zoning
Ordinances, site Plan and Site Plan enforcement
pertaining to height issues for CTC.”

“For your information, John Carter and Sue
Edwards also attended the meeting (they were
invited by Derick). We are certain that John agrees
with our position and not sure why his opinion in not
contained in the "Staff Opinion” submitted by Rose
relative to the height issues. It seems that Rose’s
team (Development Review) provided the only input
to the Staff Opinion on the height violations.”

“We believe that we must hold M-NCPPC
accountable. The Master Plan/Project Plan process
is invalidated if at the last stage (in Development
Review), developers are enabled to breach
agreements and standards previously approved by
the Board.”

"We greatly appreciate your assistance in upholding
the Master Plan concept for CTC and in ensuring
accountability/enforcement within M-NCPPC.®

January 20, 2005

Emails between CTCAC
Members and Bozzuto

Emails regarding meeting requested by Bozzuto
to review proposed Manor Home changes.

{Emails attached.)

January 26, 2005

Email/Letters to Chairman
Derick Beriage.

Email package sent to Derick Berlage from Amy
Presley, on behalf of the CTCAG.

Package contained an email, cover letter, letter
with embedded response to Rose Krasnow'’s
December 20, 2004 ietter, and Document table
{Documentation Relative to Height Resfrictions).

(Email and Letters attached.)

Excerpts from Letter dated January 25, 2004 (05 -
letter was mis-dated):

“The CTCAC, and the entire Clarksburg community,
had placed its faith in M-NCPPC, expecting M-
NCPPC to faithfully serve as guardians of the
Master Plan intent and to ensure adherence to the
Board-approved Project Plan. Unfortunately, we
find not only that the M-NCPPC Staff has been
grossly negligent in the Site Plan review process,
but, based on the subsequent Staff determination
regarding the height violations, has fallen abysmalty
short of serving the citizens of Clarksburg.”

Updated: June 18, 2005
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Clarkshurg Town Center Development — History of CTCAC Actions

January 26, 2005

Email/Letters to Chairman
Derick Berlage (continued)

(Email and Letters attached.)

Excerpts from Letter {continued):

“We respectfully request a full Board hearing on this
issue.”

“We would like the Board to consider this letter as
an issuance of a formal complaint regarding height
violations within Clarksburg Town Center
development. Based on the provisions of Zoning
Ordinance 59-D3.8, we would also ask the Board to
exercise its right to issue a stop work order pursuant
to Site Plans previously approved for buildings not
yet built, but also having the potential to exceed the
height guidelines as defined in the Board-approved
Project Plan Findings. Without such action on the
Board’s part, we fear that development of other
buildings will proceed and the community will have
no recourse.”

“In view of the pending development of other
buildings in question, we believe action must be
taken immediately. Scheduting of a hearing date
prior to February 10" will be greatly appreciated.”

Note regarding Rose Krasnow Lefter with
Embedded Comments:

As of this time, the Committee had not received or
located the unaltered site plans for the buildings in
question, nor did it understand the significance of
the Signature Site Plan and its data table. The
Signature Site Plan set was not provided to the
committee (although requests for complete site plan
documentation were made of Wynn Witthans and
then Michael Ma on several occasions prior) until
days before the April 14, 2004 Height Threshold
Hearing. Even then, the documents were only
retrieved through the personal assistance of Rose
Krasnow. The Committee, at lime of preparation of
the response to the December 30, 2004 letter from
Rose, could only argue based on a requirement for
Site Pians to conform to Project Plan requirements,
and that °4 stories” would have to be interpreted by
the definition of °4 stories” as contained within the
Project Plan Data Summary.

Updated: June 18. 2005




Clarksburg Town Center Deveiopment — History of CTCAC Actions

Date

Action

February 1, 2005

Meeting with CTCAC members, |

Kathie Huliey of CCA, Clark
Wagner, Vice President &

i Aar NovalAanmant © oo
Director sSEVEIDEMEN oeiviCes

and Jackie Mowrey of Bozzuto,
and Les Powell of CPJ

Actlon Detall

Comments

proposed increase from 9 to 12 units perManor
Home, in preparation for Amendment Hearing

SANE ™
schedufed for February 10, 2005. Commities

and Kathie Hulley gave input and agreed to
testify on behaif of Bozzuto at the hearing.

| February 1, 2005

At meeting, Amy Presiey asked Les for the height of
the buiidings. Les responded “4 stories,” laughing.
Amy clarified, “No, Les, notin stories in feet and
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inches” o which Les fesponded ney, i was iold to
put '4 stories’. Wynn told me to write it as ‘dstories’.”

Emails between Wynn
Witthans, M-NCPPC and Amy
Presley, CTCAC

Email string regarding misinterpretation by
Wynn Witthans of Commiltee request.

(Email string attached.)

Excerpt from Wynn's email:

"I am aware that you already know this as you, and
your group have been in contact with others in our
agency with various questions. If you would prefer
lo receive answers to vour duestions more directly, |

guestior e directly,
invite you to contact me d:rectly. Then my
colleagues won't have to ask me and then get back
to you!”

Meeting with CTCAC and
Newland

e (a1 con
ile {at con

Meeting held in Rock ference
location on Rockle dg Drive). Attendees:
Newland:

- Rick Coutreau, Regicnal Vice President
- Kim Ambrose, Vice President

- Les Powell, CPJ

- Todd Brown, Linowes & Blocher
Cooper Cary Architects:

- David Kitchens

- Trini Rodriguez

CTCAC;

- Kim Shilay

Thanis Aduaniay

- Carol Smith

- Amy Presley
- Tim Dearros
- Niren Nagda

Meeling was held by Newland to discuss retail
center comments submitted by Committee to
Newland (Response to Options 1 and 3) and to
present Newland's finai design.

Commiitee discussed outstanding issues with
reduced square footage, addition of residential,
allocation of square footage, and concerns about
grocery slore size as well as concerns regarding
types of establishments that might be contracted by
Regency for the Town Center retail.

Kim Ambrose stated that they were comfortable with
the changes they had made in response to our

Committee and intended to submit what they had for
sife plan review. She also stated that they would be

~nf tha 4+ A oy
scheduling a presentation of the current design to

the CTC residents.

Committee made clear that it was very pleased with
the David Kitchens and Trini Rodriguez and felt the
center would (ook beauliful {continert upon
impiementation along the lines of architectural detait
as depicted in the drawings presented), but that it
still had opposition to the residential units and
misgivings about the commitment to ensure

adequate and appropriate selection of retail tenants.

in response to concerns about the types of retail
establishments needed for appropriate Town Center
functionality and “draw.” Kim Ambrose and Rick
Coutreau offered to scheduie a meeting for
Commitiee with Regency representatives.

Updated: June 18, 2005
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Clarksburg Town Center Development - History of CTCAC Actions

Date

Action

Action Detail

Comments

| February 10, 2004

Manor Home Amendment
Hearing

Committee members Kim Shiley, Carol Smith
and Amy Presley attended the hearing and gave
testimony supporting Bozzuto's request for

mobimen el e e B

modification of homes from 9 to 12 uniis each.

(Testimony attached.)

Excerpts from testimony:

“We are Co-Chairs of the Clarksburg Town Center
Advisory Committee, known as the CTCAC. We
represent the residents of Clarksburg Town Center.
The residents elected the CTCAC to represent them
in interacting with MNCPPC and the developer in
order to ensure adherence to the vision and intent of
the Master Plan,

It is important for the Board to know that the CTCAC
and residents are in full agreement with the Land
Use Objectives of the Plan, especially with regard to
creating a pedestrian-friendly town center area to
serve as the central focus for the entire study area.
We support the development of Clarksburg Town
Center; However, we believe that awarding a
developer a project of this magnitude also conveys
a serious responsibility to develop in accordance
with the vision of the Master Plan, and with a
sensitivity to the community at large.

The developer must not only develop in accordance

with the Master and Project Plans, but also in a way
that will result in a functional Tawn Cantar — anea
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that will adequately serve the residents and
community weltinto the future.

All of the residents bought in to Clarksburg based
on the vision presenied io them by the developer
and the builders — that of a True Town center.
Therefore, the CTCAC's focus is in reviewing all
aspects of development from that perspective.”

"Although we have encountered several areas to

date in which there has been a departure from the

intent and vision of the Master Plan, with respect to

today's hearing on the Manor Homes we are in
support of the developer's intent.”

{continued)

Updated: June 18, 2005



Ciarksburg Town Center Development — History of CTCAC Actions

Date Action _Action Detail Comments
February 10, 2004 Manor Home Amendment “We believe that the development of the Manor
Hearing {continued) Homes, specifically the addition of supplemental

{Testimony attached.)

units, is in compliance with the Master Plan
objective to “encourage and maintain a wide chaice
of housing types and neighborhoods for people of
all incomes, ages, lifestyles, and physical
capabilities at appropriate densities and locations.”
(PS) We welcome the development of the Manor
Homes, with the stipulation that they be built in
accordance with the scale and character of the
surrounding community. In this regard, we have a
few points for consideration:

- First, we would like assurance that the building
heights will not exceed 45’ {in accordance with the
Project Plan #3-94004 and Preiiminary Pian #1-
95042 specifications). We have not seen on the
Site Plan a specific denotation of height in feet and
inches. We have only seen a denotation of “Four
Stories™... which is not adequate. "

- "... we are concerned as to the building materials
that will be used in the construction of the Manor
Homes. Since the Manor Homes are significant
buildings, some of which actually serve as “entry
way" focal points, it is imperative that the buildings
be constructed using the finest quality of materials

for the fagade. We suggest incorporating brick,

stone and/or other elements ... compatible with the
character of the other buildings in the community.”

Nole: The Board questioned Staff as to why there
was no height present on the plans presented. Staff
replied that the buildings were “4 stories.” The

Board required “guarantee” from Counse! for
Bozzuto (Barbara Sears, Linowes & Blocher) that
the buildings presented would not exceed 45'. The
Board asked whether the builder/counsel would be

willinea tn arcrant tha A P B bl

wihiing (O accept e 45 limitation as a condition of
approval. Ms. Sears replied, on behaif of Bozzuto,
that her client would accept that condition. The
Board also asked whether, as a condition of
approval, Bozzulo would agree to present designs
for review and acceptance by CTCAC. Ms. Sears
also agreed on that condition.

Updated: June 18, 2005
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Clarkshurg Town Center Development ~ History of CTCAC Actions

Date

Action

Action Detail

Comments

------ S

February 19-23,
2005

Email string between Wynn
Witthans and Kim Shiley

Emails from Kim Shiley to Wynn Witthans
confirming response from Wynn after request
for information

Email response from Wynn Witthans to Kim
Shiley

{Email string attached )

Excerpts from emails to Wynn:

“To re-cap the conversation we did have, you stated
that.

- architectural elevations are not required to be
submitted by the builders to you for site plan
approval.

- that you may have the Bozutlo building elevations,
but would have to check on them and their
whereabouts, and

- that you definitely did not have the Craftstar 2 over

itas wvatinne
2 architectural elevations.

Your suggestion to me was to obtain the elevations
from the builder, Bozuito, myself.”

“This leaves me confused and frustrated, as M-
NCPPC is a tax-payer funded governmental entity
that is supposed to serve the County's residents
and communities. It does not seem appropriate for
me to be directed to contact the individual private
entities, the builders, for such infarmation.”

Note that copies of this emaif ware sanf to Chairman

MM RSN R L FREN YW W WIS TRL KRS L] FIRRCEI T

Berlage and Rose Krasnow. Two days later, Kim
received a different response from Wynn.

Excerpt from email to Kim:

"Kim ~ we do have architecture for 2/2, condos and
manor homes. You can make coples of the sheets
you would like to here at our info desk.”

February 22, 2004

Emails between Kim Shiley and
Rose Krasnow.

Email from Kim Shiley to Rose Krasnow

regarding scheduling of the Threshold Hearing.

Email from Rose to Kim conforming a date.

(Email attached.)

Excerpt from Kim’s email:

“When we last spoke, you advised me that there
would definitely be a hearing regarding the height
issues mos( probably on March 3, with a slight

—t b
possibility for February 24. | understand that the

March agenda has been determined, yet our
Threshold Hearing has still not been scheduled "

Excerpt from Rose’s email;

“The date has now been officially set forThursday,
March 17, 2005 Off cial notices will be sent out on
Friday, March 4™

Note: Wynn later *forgot” to send out notices and
hearing was postponed until April 14, 2005.

Undated: June 18&. 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action Action Detail Comments -
February 23-24, Meeting with Taylor Chess, Meeting was held with Regency and CTCAC Excerpts from Letter:
2005 Regency Centers, Newiand members 1o discuss plans for the retail section “... appreciated your time and the opportunity to

representatives, and CTCAC
Mamhare

LA R R S

Letter to Taylor Chess

of the Town Center.

(Letter attached.)

express the concerns and expectations of the

community based on the master pian vision.”

“We were pleased to hear of Regency's intent to
create a “restaurants as entertainment” focus along
the lines of the Bethesda row approach. We were
equally pleased to have you confirm an intent to

attract and secure tenants that would be cansidered
"upscale” versus typical strip-mall tenants like
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“Jerrys Subs and Pizza"..

February 24, 2005

CTCAC Resident Update
Meeting

Meeting was scheduled for February 24, 2004,
cancelled due to snow conditions.

For purposes of this record, it is sufficient to state
the CTCAC continued to conduct both advisory and

resident update meetings fram March through
present.

{(Meeting agendas and minutes are avaitable upon
request)

March 15, 2005

Conference call with Michael
Ma, Kim Shiley, and Amy
Presley; and follow-up email
string between Committee,
Michael, and Rose

Michael called Amy {who conferenced Kim
Shiley into the call) to provide more detailed
information as to why the Threshold Hearing
notices were not sent cut in time for the March
17, 2005 schedule (i.e. Wynn “forgot”), as Kim
and Amy had requested specific information on

=T -TPT=Y
thfa Boue.

Michael also called (o advise the Commitiee of
recent set-back violations discovered and to
arrange for a convenient time for hearing(s) to
be rescheduled. Michael advised that they had
removed the retail and west side amendment
hearing from the schedule and that, due to the
current situation (that it is so “controversial”) will
not put it on the agenda again. Noted that he
had "not received the retail plan, but until we get
i b Froaee img aasill eomd P

nputrom yud Quys we win not Suulllll it dgdill,
especially in view of what is going on.”

{(Emaii string attached )

Statements from phone conversation with Michael
Ma:

“Regarding the height violation date, | know you

want to have an early date and we had an internal
meetlng to determine if we could move it up to April
7" however, we have discovered mare prablems,
The reason | didn't mention it iast week was that we
were still investigating the nature and scope of the
problems. There are a number of buildings in the
Town Center that violate the building setbacks (10’
from the street) and there are buildings currently
near completion but no occupancy permits will be

released. We have asked the developer/builders to
ao back to the entire suhdivician and lank =t how
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many units are in violation. We understand so far
that it is at least 50. We are awaiting a roadmap
that shows which lots and buildings are in viglation.”

Based on the "Board's desire 1o hear both matters
simultaneously” Mlchael suggested that we select
the April 7" or 14" date for the hearing. Kim and

Amy agreed to the 14™ based on Amy's scheduie.

Updated: June 18, 2005
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Clarksburg Town Genter Development — History of CTCAC Actions

Date

Action

Action Detail

Comments

March 18, 2005

Email reshbnse letters to
Bozzulo residents; Email string
regarding CTCAC History, and

notification to residente

ot Pl TR

Response letters from Amy Presley to Bozzuto
residents who sent ietters 1o M-NCPPC
Chairman following a meeting with Clark

Wagner.

{Emails with Hi

It was reported to the Committee that in the
meeting(s) Mr. Wagner advised the Bozzuto
residents that the Committee was attempting to take
a “wrecking ball” to their homes. Other comments
were expressed, along the lines of the “self-
appointed CTCAC" not representing all of the
residents and that the CTCAC actions could
damage the property value of the Bozzulo residents
homes...implying that the Committee was against
condo owners, elc,

impact was that at least two residents sent angry
letters to M-NCPPC Chairman. (These letters are
available as part of the Staff Report for the April 14,

2005 Hearing). The Committee response was to
send response lefters to the two individuals.

Additionally, the Committee prepared and sent out
{community-wide) a “History of the CTCAC”
(attached) and scheduled a meeting open to ail
Bozzuto residents in order to answer any questions
and alleviate their concemns,

The Committee also began a systematic polling of
residents (door-to-door) gettlng signatures of
support for the CTCAC and its actions (neariy 200
signatures were obtained).

March 25, 2004

Letter to Catherine Matthews

Letter sent to Catherine Matthews from Amy
Presley, on behalf of the CTCAC, outlining
concemns regarding the Retail Center as
discussed with Catherine and Nancy Hislop.

(Letter attached.)

Updated: June 18, 2005
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Date

April 4, 2005

Clarksburg Town Center Development - History of CTCAC Actions

Action

Action Detail

Comments

Emait to Wynn Witthans

Email from Kim Shiley to Wynn Witthans
confirming attempts to get Site Plan information.

{Letter attached.)

Excerpts from email;

"Confirming our conversation of last Friday, |
inquired about site plan approvals relative to Phase
i #8-98001 (due to concerms that what was actually
build in the community does not align with what was
submitted with that approval). You stated that,
according {o the Board Opinion, (and 1 recallted it to
be item #38), all changes/approvals could be made
at a staff level as an internat process."

" H Y Y-9 4
I asked what was provided to you by the developar

and/or builders in order to receive approval for
changes and you replied, “stamped drawings.”
When | asked you for copies of those drawings, you
stated that you would not be able to assist me with
abtaining them, as you were too busy, but that |
could come by and find them myself. | understand
that you are busy with your work; however, | also
work full time and must go out of my way to your
office to obtain them.”

“Further, in order for us to support those Plans, we
do require access to documents controlled by you.
It is unfortunate that our requests involve your time
and effort, but | am baffled by your seeming
unwillingness to assist us, as you are the Siaff
person responsible for development review for CTC,
and uitimately, a servant of the community at large.”

Note that Kim Shiley then went to M-NCPPC and
got assistance from Rose Krasnow with obtaining
“stamped drawings” and a Signature Site Plan set,

April 14, 2005

Height Violation Threshold
Hearing

CTCAC presented as “applicants” at this
hearing,

{(Presentation and minutes of hearing on record
at M-NCPPC.)

Board ruled “no violation” based on information
provided by Staff that the buildings in question were
not subject to the data table and restrictions
contained on Site Plan Signature set for Phase 1.
Note: During the hearing, Staff admitted to clearing
the files of (i.e. “throwing away"} certain docurments/
records.

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date

Action

Action Detail

Comments

April 15, 2005

Phone call to Rose Krasnow

and to Michele Rosenfeld

Phone conference with Amy Presley, Kim Shiley
and Rose Krasnow, and with Michele
Rosenfeld.

Based on information realized at the hearing the day
prior, Amy and Kim calied to Rose to express
suspicions of wrongdoing by Staff and to express
the Committees uneasiness regarding processes
within M-NCPPC. Based on certain Staff admission
during the hearing, such as having “cleared” files
(resulting in loss of pertinent documentation), Amy
Presley requested that Rose remove all files from
Wynn's office and transfer them to the legal

department, where they could be held while the

Committee was enabled to thoroughly review

documents and obtain information it was seeking.
Rose agreed to this request and Iater returned the
cali to advise Amy that the files had been moved.

Rose transferred call to Michele Rosenfeld. Michele
could not confirm that all documents pertaining to
CTC were now in the possession of the legal
department. Neither would she agree to provide a
statement that she could not do so. She did agree
that she would provide a listing of any suppiemental
documents, including the location from which they

il PSSR AT WY RV LTy

were retrieved, on Monday (April 18).

Aprii 17, 2005

follow-up email 1o Rose
Krasnow / ¢c to Michele
Rosenfeld

Email was sent by Amy Presley to Rose
Krasnow to confirm information discussed on
Friday, April 17, 2005. Copies were sent to

Michele Rosenfeld, Catherine Matthew and
Councilman Mike Knapp.

(Letter attached))

Excerpts from email;

“As stated by you, and confirmed with Michele
Rosenfeid, your office was unabie on Friday to
confirm to us whether or not the documents
retrieved from Development Review represented all
documents on file pertaining to Clarksburg Town
Center or, specifically, fo the amendments A-E for
Site Plan #8-98001. We were advised that you had
retrieved all available documents from Ms. Witthans

office, but that you could not guarantee that there

were nol other existing documents in other
locations.”

“... especiaily in view of our concern regarding the
potential for documents to be misplaced or even
“‘thrown away” by staff...”

“..we will receive from the legal department..specific
listing of any subsequent files or documents found_ "

Updated: June 18, 2005
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Clarksburg Town Center Development — History of CTCAC Actions

Date Action Action Detail Comments ]
April 18, 2005 Email to Catherine Matthews Letter from Amy Presley to Catherine Matthews | (Letter attached.)
detailing serious concern over recent hearing
and overall issues with M-NCPPC.
April 21, 2005 Meeting with Michael Ma and Amy Presley and Kim Shiley met with Michael As of this date, no response was received from
Confirmation Email to Michael Ma to request information and discuss Rose Krasnow or Michele Rosenfeld,
Ma concerns. Email sent to Michael Ma from Amy
Presley confirming meeting, discussions and Excerpts from email:
requests. “‘We wanted to confirm with you our conversation
and our requests for the following:
- Letter from your legal department stating what
additional CTC documents, if any, have been
retrieved and from what locations since last Friday..
- Letter detailing the status of the setback hearing
that was initially scheduled for 4/14/05 and then was
removed form the agenda. We want to know
specifically any and all actions taken by Staff (or any
that may have been taken by the Department of
Permitting Services — f M-NCPPC is aware of such)
since the time you initially notified us of the hearing.
We want to know whether actions have been taken
to waive the setback requirement to enable
occupancy of the 2/2's which had initially been
denied occupancy permits. We would also like to
know the status on other buildings in violation of the
setback requirement (as you discussed with us
several weeks ago when you advised us that the
developer and buididers had come forward to
acknowledge muitiple other violations to setbacks in
(Email attached.) addition to the 2/2's which were denied occupancy.”
April 22, 2005 Request for Reconsideration Request for Reconsideration sent to Chairman | (Reconsideration request attached))
Derick Berlage.
April 26, 2005 Email to Marlene Michaelson Email to Marlene Michaelson (at the suggestion | (Email attached.)
of Mike Knapp).
April 27, 2005 Supplement to Request for Supplementat information sent to Chairman for | (Email attached.)
Reconsideration consideration.
April 27, 2005 Email to Marlene Michaelson Email to Marlene Michaelson o provide (Email attached )
supplemental information as sent to Derick
Berlage.

Updated: June 18, 2005
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PLEASE COME

A meeting was held July 27 by Newland Communities to present the plan
for the Retail Section of the Clarksburg Town Center, This meeting was
well attended by the community and opposition to the pian was
overwhelming. Newland Communities has stated that they "want to work
with the community” and they “got the message that people are

o ey

unhappy”.

You are invited to attend a meeting where we will collectively gather

ideas and suggestions as well as voice our concerns with regards to the

design of the retail portion of the Town Center. This meeting will only be
open to the people who live in the Clarksburg Town Center community.

We will address the following:

o The master plan for Clarksburg Town Center and the fundamental rules
of a traditional neighborhood.

o The Clarksburg Town Center special district tax

a Restoring the size of the retail/ofﬁce space to allow for more professional
services (medical/dental offices ), restaurants and quaiity retail services.

a Removing the two four story multi-family dwelling units.

Redesigning the big box, strip mall design that was presented.

a Creating the pedestrian friendly, neo traditional retail town center as

e LR P Ei e Wi et pd it s M LAWYV

originally promised and marketed

]

The meeting will be held Wednesday, August 4, 2004 at 7:00 p.m. at the
Hyattstown Fire Department located at 25801 Frederick Road (Rt. 3558),
2" Fioor.

Directions: North on Rt. 355 (Frederick Road) to the intersection of

; B rimba And g e
Hyattstown Mill Rd. The firehouse is on the right. Enter 2™ ficor from

outsides stairs on the backside of the fire station.

Eraeed Jury 2%
gognmusf Y e,



Clarksburg Town Center (CTC) Advisory Committee
August 4, 2004
Minutes of Meeting

A meeting of concerned residents/citizens was held to discuss Newland Communities
proposal to alter the original design of the Town Center retail section as reflected in the
Master Plan, The meeting was opened by Kim Shiley and Caro! Smith who solicited
volunteers to form an Advisory Committee,

The following points were shared;

O
o

O

We believe Regency Centers now owns the retail center land.

A plan for a strip mall including a large parking ot and condominiums has been
submitted to the Park and Planning Commission. This plan does not reflect the
pedestrian/community-friendly Town Center contained in the original Master Plan
nor does it reflect the main street concept of earlier plans.

Many residents voiced their opposition to the change — stating that they were under
the impression when they purchased their homes that a Town Center was to be the
focal point of the community and the hub of Clarksburg,

Wyan Witthans of the Park and Planning Committee has voiced concems about the
revised plans and has indicated a desire to work cooperatively with our Advisory
Committee.

Newland Communities has indicated a willingness to work with residents,

Regency prefers working with Giant,. We believe Giant dictates the design of the
retail area.

Harris Teeter has stated they are flexible and adaptable with designing an area to meet
the consumer’s needs/interests.

It is unclear whether either Safeway or Harris Teefer was ever approached to be the
anchor store.

The 1ssue regarding the liability of Newland to adhere to the design of the master plan
was discussed. An attorney and community resident stated that the community might
have an option under the Consumer Protection Act and that we the community might
have the right to sue Newland Communities if it can be proven that they
misrepresented their intentions in their advertisements.

It was suggested that residents hold on to ail documents that were provided/collected
when they purchased their homes. Barbara Geshwind has volunteered to collect this
information. Her contact information is 301-916-2412 waveletecr@aol .com.
Newland Communities has stated that the Master Plan was offered as a guide and that
1t is subject to change.

ACTIONS:

o An Advisory Committee was formed in an attempt for residents to join forces, to
share talents and resources, and to conduct research and formulate a cohesive plan



of action to advise Newland Communities to follow through with the original
design of the retail center.

© The CTC Advisory Committee will meet weekly beginning Wednesday, August
11, 2004, at 7:30 p.m. at the Hyattstown Fire Station.

o The following residents have volunteered and were selected to be members of the
CTC Advisory Committee:

Jeff Lunenfeld
Amy Presley

Susan Frimond
Dennis Ledrner
Ken Bullough
Niren Nagda

Jerry and Regie Barbour
Randy DeFrehn
Lynn Fantle

Jen Jackman

Carol Smith

Kim Shiley
Carolyn McAllister

Tim DeArros _
Jo=| Ridbenfson X
fAz AL Marphyf &
c In addmon two subcommitiees were formed to conduct research and to design a
petition and a survey.
o The following residents have volunteered and selected to be members of the
subcommittee: Charlotte Fedders, Karen Beauregard, Brett Reilly, Jacquelyn
Polder and Carol Smith.
¢ A meeting has been scheduled for the Advisory Committee to meet with
1epresentatives from Newland Communities, Regency Centers and separately
with Wynn Witthans of the Park and Planning Commission. The meeting with
the developers will take place in the later part of the week of August 23

Carolyn McAllister
Revised - 8/12/04
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Su “Clarksburg Town Center
Da 7/28/2004 12:32:21 PM Eastern Daylight Time

Frc smithc@efdb.nci nih.gov _ :

To Rmsjohnson@hotmail.com, Damonstéele@comcast.net, Synergiesinc@aol.com, Susan@mris.
Jersub13@yahoo.com, Rdefrehn@ncemp.org, Shanagan@comeast.net L-jhuni@mindspring.c
Jiackman@wiplaw.com, Cariandjeff@comcast.net, Glanyard@comcast.net, Amcwil22 8@aol.cc

CC shileyk@mail.nih.gov

Sent from the Intemet (Details)

Hi

I am compiling a list of people from the meeting fast night who are interested in forming an alliance to make sure
Newiland Communities builds a retail center that follows the concept that was presented to us when each of us
bought into the Clarksburg Town Center. We have a financial interest in this as well as the developers. If you
are interested in keeping informed or joining the committee to represent the community please email me with
your name, address, email address and phone numbers. We will need to collect our cancerns, ideas and
suggestions in order to present them to the County Planning Board, Newland Communities and Regency Centers.

Speak to your neighbors. There were many people there last night who did not get the chance to sign up. A
strong showing of support from our community is needed.

Carol Smith
Kimberly Shiley



Su Meetings: 8/8 and B/11

Da 8/712004 9:37:18 AM Eastern Daylight Time
Fre carotmca@yahoo.com
To barbourir@att.net, kbullough@mosiactiieco.com, rdefrehn@nccmp.org, liantie@aol.com,

susan@mris.com, jlackman@wiplaw.com, dennis@dlearner.com, cariandiefi@comeast.net.

nnagda@energenconsulting com, sypergiesinc@aoi.com, shileyk@mail.nih.qov,

smithcar@mail. nth.gov
Sent from the Intemet (Details)

Hito alit 1 have assumed the responsiblity of taking
the minutes for the Advisory Committee. My name is

Carolyn McAllister (I was present at the meeting this

past Wednesday - collecting everyone's names and
emails). | am a special educator with MCPS.

Kim has called an urgent meeting to be conducted on
8/8 at 4:00 p.m.{this to be in addition to the one
scheduled for Wednesday, 8/11). Kim will host the

meeting in her house:

13021 Ebenezer Chapel (Kim: | don't have your home
phone number to include for the RSVPs)

The purpose of this meeting is to review the staff

report that has been already approved by the Parks and
Planning Commission. Please accept our apologies for
the short notice, and please try 1o attend.

A second meeting has been scheduled as a follow-up to
this past Wednesday's meeting. This meeting will be
on 8/11 @7:30 p.m. at thp Hvattstown Fire House,
Thanks in advance to all for your cooperation and
support.

Carnlun A AMeAllictar

hed i AR T L L Y] isieT

12819 Clarks Crossmg Drive
240-235-4175



Bu RE: Petition
Da ~ 8/10/2004 7:56:13 AM Eastern Daylight Time
Fre shilevk@mail.nih.gov

To Synergiesinc@apl.com
:Sent from the Intemnet (Details)

thanks amy,

twill forward to all today; looks good to me

we are scheduled to meet with nellie at 1000; have you been able to get in touch with john carter? wouid you tike
to go with us and perhaps speak with him and i'm sure we can use your help in digging through materials with

nellie?? [ aiso want to track down approved zoning for F alisgrove and Trivella (sp?) and see if they are in the
optional development method like us.

thank you too for your changes to the petition...your language flows much better.
kim

-----Qriginal Message--—-

From: Synergiesinc@aol.com [mailto: Synergiesinc@aol.com]

Sent: Monday, August 09, 2004 6:55 PM

To: Shiley, Kimberly (NIH/NCI)

Subject: Re: Petition

Hello, Kim.

I have attached the draft agenda for your review and comment. Please make any changes you see fit and send
when you are ready,

Thanks much,
Amy

ps Let me know if you need or wouid like my assistance at your Wednesday Parks and Planning meeting or in the
interim. :

: Su RE: Petition
zDa 8/10/2004 10:35:04 AM Eastern Daylight Time
“Fre shileyk@mail.nih.gov

To Svnergiesinc@aol.com
-Sent from the Intemet {Details)

hi amy,

yes, i was thinking it wouid be helpful for you to plan to come. i also foward email from jen to you as we will need
to look for specifics .

Kim

From: Synergiesinc@aol.com [maitto:Synergiesinc@aol.com]
Sent: Tuesday, August 10, 2004 9:51 AM

To: Shiley, Kimberly (NIH/NCI)

Subject: Re: Petition .-

Hi, Kim. .
Haven't had the chance to talk with John Carter, but planned on doing so today. Perhaps it would be better
though to join you all and get him in person? Let me know what you think. 1 can either call today and request his

time tomorrow....or surprise him. As for timing and digging through papers, happy to oblige!

Amy



Su FW: Petition

Da 8/10/2004 10:36:41 AM Eastern Daylight Time
Fr¢ shileyk@mail.nih.gov
To Synergiesinc@aol.com

CC jlackman@wtplaw.com
Sent from the Internet (Details)

adding amy to this string,

——-QOriginal Message——-

From: Jackman, Jennifer S. [mailto:JJackman@wtiplaw.com]
Sent: Tuesday, August 10, 2004 9:01 AM

To: Shiley, Kimberly (NIH/NCI)

Subject: RE: Petition

Do you want to call me? (202) 659-6794

---—--Original Message—---

From: Shiley, Kimberly (NIH/NCI) {mailto:shiteyk@mail.nih.gov}
Sent: Tuesday, August 10, 2004 8:55 AM

To: Jackman, Jennifer S.

Subject: RE: Petition

newland and P&P are expecting that we will be meeting with all parties
the week of the 23rd; in fact the 26th is at the request of wynn

witthans. however, the folks that met on sunday felt that perhaps at

this point we should only meet with newland. why is it that the land
tawyer feels it's a good idea to meet with P&P on the 26th too? we have
some concerns about alliances at this point. i can give you specifics
later kim

—---Original Message-—-

From: Jackman, Jennifer S. [mailto:JJackman@wtplaw com)
Sent: Tuesday, August 10, 2004 8:04 AM

To: Shiley, Kimberly (NEH/NCI)

Subject: RE: Petition

Great. Unfortunately | have a meeting in DC at 11. Try to find out the
exact application that has been filed. (ie., change to master plan,
subdivision plan, etc.) Depending on what you find out, we may need to
change the draft letter accordingly.

Also, when | spoke with this land use lawyer, he thought it could be a

good thing to have park and planning attend the Aug 26 meeting. However,
I don't know if we should change our minds now - - maybe we can have
them at the next meeting, assuming there is one.

—-Original Message--—

From: Shiley, Kimberly (NIH/NCI) {mailto:shileyk@mail.nih.gov}
Sent: Tuesday, August 10, 2004 8:01 AM

To: Jackman, Jennifer S.

Subject, RE: Petition



hijen :
a few of us are going to park and planning tomorrow. i will determine
the exact application while there...thanks for asking in this manner (i
know it's important). i will email you tomarrow afternoon with the
info. we are meeting at P&P at 1000. kim

-—--Original Message~-—

From: Jackman, Jennifer S. [mailto:JJackman@wiplaw.com]
Sent: Tuesday, August 10, 2004 7:47 AM

To: Shiley, Kimberly (NIH/NCI)

Subject: RE: Petition

Kim:

| spoke with a reputable land use attorney yesterday to get some
feedback and a general idea of what to expect in this process. Can you
tell me what the application is for that was just submitted? | need the
exact wording because they are terms of art and each different
application carries a different process with different procedures. The

draft letter refers to a change to the Master Plan. |s that the exact
application?

Thanks



Su Wednesday

Da 8/10/2004 11:08:55 AM Eastern Daylight Time
Frc smithc@efdb.nci.nih.gov

To Synergiesinc@aol.com

cC shileyvk@mail.nih.gov

Sent from the internet (Details)

Hi Amy

I just got off the phone with Kim. She said you want to go to Park and Planning with us tomorrow. That's

great. Tam going to pick Kim up at 7:30 and we are going to grab some breakfast and work on what we need to
accomplish at the meeting Wed. night. Do you think you can come with us or is that too early? We can work
around your schedule too but have to be at Park and Planning by 10:00. We both took the day off.

I aiso just spoke with Doug Duncan's office again. I'l tell you all about it tomorrow but the good news is that
Nellie at Park and Planning's boss Sue Edwards is now invoived. She is the person in charge of planning for the
entire 1270 corridor. She told Newland the plan would not be submitted even in September. She wiil also be at
the meeting on the 26th with Newland, Regency, our group and Nancy Hislop from Duncan's office.

I also spoke with the Clarksburg Historic Society yesterday. We have alot of friends.
Carol Leigh Smith

EFDB/NCI/NIH
301-435-5215

Su RE: Wednesday

Da 8M10/2004 11:15:04 AM Eastern Daylight Time
Fre smithc@efdb.nci.nih.qov

To Synergiesinc@aol.com

Sent from the Intemet {Details)

Don't mind? We want you to. That's great. 1 can pick you up too.

From: Synergiesinc@aol.com [mailto:Synergiesinc@®aol.com)
Sent: Tuesday, August 10, 2004 11:12 AM

To: Smith, Caroi Leigh (NIH/NCI)

Subject: Re: Wednesday

Wow...excellent news all around. | would be happy to join you for breakfast and discussion pre-meeting. |f you
don't mind my joining you, | can meet you both at Kim's at 7:30.

Thanks,



Su RE: Petition

Da 8/10/200411:38:55 AM Eastern Daytight Time
Frc shileyk@mail.nih.gov
To Synergiesinc@acl.com

CC smithc@efdb.nci.nih gov, jjackman@wintaw.com
Sent from the Intemet (Details)

greetings,

fust spoke to caroi

she just spoke to Nancy Hislip. rep for Clarksburg with Doug Duncan’s office. The are very much aware of what is
going on and have spoken to Newland. Nancy plans on being at the meeting on the 26th and so is Sue Edwards
from Park and Pianning (she is in charge of the 1270 plans). Sue has toid Newland that they will not be able to
submit anything to P&P in September as previously planned. 1t sounds as if we have a lot of support for our
concerns.

amy, couid you meet carot and me for breakfast at 0730 before going to P&P? i think we'll probably try to talk with
Sue Edwards tomorrow teo.

kim

Su RE: Petition

‘Da 8/10/2004 11:45:27 AM Eastern Daylight Time
Frc shileyk@mail.nih.qov .

To Synergiesinc@aol.com
Sent from:the.Intemet (Details}

i Just realized that carcl had asked and everything is in place.
see you tomorrow

)

-Su Re: Petition
Da 8/10/2004 4:25:41 PM Eastern Daylight Time
Fre Lfantle

To smithc@efdb.nci.nih.gov, shileyk@mail.nih.gov; carolmca@yahoo.com, barbourir@att net,
kbullough@mposiactileco, cor, rdefrehn @nccmp.org, susan@mris.com, jiackman@wiplaw.com.
dennis@diearner.com, cariandieff@comcast.net, ‘nnagda@energenconsulting.com, Synergiesit

Fik petitionwithchanges3.ctf (6537 bytes) Dt Time (TCPAP): <1 minute

Hi everyone,
The petition looks great. | agree we should send from the group.
| propese a few minor é'dits‘ in blye,

-~

Lynn Fantei



CLARKSBURG TOWN CENTER
ADVISORY COMMITTEE MEETING AGENDA

Date: August 11, 2004
Location: Hyattstown Fire House

Time: 7:30pm

Agenda:

» Update on current status
o Review of communications with Newland (post 7/27 meeting)
o Review of 8/4 advisory member meeting notes
o Confirmation of anticipated meeting date(s) — Newland / Park & Planning
Commission

» Review of Town Center Plan materials gathered by Kim/Carol
o Overview of information gathered/sources :
o Brief discussion on variations in plans from 1995 to 1997 and 2002
o Bref discussion on implications of changes
o Brief discussion on Day Care Center/Reduction of green space

» Meeting Planning
o Determine objectives for Newland meeting
o Agree on outline for meeting presentation
o Determine next steps and action items for presentation preparation

» Review and final approval of petition letter
o Determine action for gathering signatures

> “Vote-in"/Confirm Kim and Carol as Co-Chairs for the Advisory Committee



Clarksburg Town Center (CTC) Advisory Committee
August 11, 2004
Minutes of Meeting

The CTC Advisory Commitiee held their first “official” meeting on 8/11/04.

The following Committee members and residents were in attendance: Jeff Lunenfeld,
Amy Presley, Susan Frimond, Dennis Learner, Ken Bullough, Niren and Jaya Nagda,
Jerry and Regie Barbour, Randy DeFrehn, Lynn Fantle, jen Jackman, Carol Smith, Kim
Shiley, Carolyn McAllister, Tim DeArros, Tricia Larade, Frank and Rachel Johnson, Joel
Richardson, and Mark Murphy.

The meeting was opened by Kim Shiley, who presented the original (and approved)
Master Plan and Project Plan architectural drawings of the Town Center. The Site Plan
drawing was also discussed, and it appears that it might have been approved with slight
changes to the recreational area near the Town Center.

Amy Presley provided a summary of the meeting she, Carol Smith, and Kim Shiley
attended with John Carter of the Montgomery County Parks and Planning Department —
who is Chief, Community Based Planning Division, M-NCPPC and was invelved with
the plan from concept. Ms. Carter told our CTC Advisory Committee reps that Newland
Communities’ altered Site Plan was not in compliance with either the Master Plan or the
Project Plan. Mr. Carter further indicated that in the event that 1 the revised Site Plan has
‘been approved already, “it can be overturned.” :

M. Carter offered his full support and stated he would be willing to attend the meeting
with Newland Communities on 8/26/04.

Discussions:
0 The nnmnﬁﬂ P'rmm Plan was annroved by Parlke

-t > & EleRs yriedd Lpprins Y wea J.Lu.l;\.ul.&’.l

with only three waivers:

1. easements

2. additional on-street parking

3. reduce setbacks/boundary lines

o The Statute of Ordinance requires developers to stick with the Master Pian (the
conditions outlined within the Project specifically state that the development must
align with the Master Plan).

o The Zoning Code Book was reviewed, and it supports the Master Plan,

o Bozzuttos completed buildings might be in violation of the measurement

Stipulation.

o The Data Summary (p. 23) was reviewed. It was determined that two different
Data Summary sheets existed (variances from the 1995 Project Plan submission
and sometime thereafter). Variances were specifically in regard to the
commercial and residential height limits (4 levels, vs. 3 levels for residential on
the 1996 Data Summary). It is unclear ar this point which Data Summary is the
‘accurate one.




Su guess who called?

Da 8/12/2004 10:57:57 AM Eastern Daylight Time
Fre shileyvk@maii.nih.gov
To smithc@efdb.nct.nih aov, synergiesinc@aol.com, jjackman@wipiaw.com

File petition.DOC (25600 bytes) DL Time (TCP/IP): < 1 minute
Sent from the Intemet {Detlails) .

good morning,

gary has called bright and early (0930)... i told him i was unable to talk

at the moment, could i please call him back? he said just to called kim
ambrose. the firehouse is available on the 26th. i've been looking over
the site plan review of 1998 regarding phase 1....wynn was the staff
planner. she recommends adjustment to the Project plan. one in particular
is replacing 1/2 of the multifamily units with 2/2 units. We shouid look at
this more closely tag, i feel. _

please ook over the Petition and let me know what next.

thanks kim <<petition.DOC>>



Su Meeting

Da 8/12/2004 12:46:55 PM Eastern Daylight Time

Frc smithc@efdb.nci.nih.gov

Jo shiieyk@mail.nih_gov, Synergiesinc@aci.com

Fili Meeting (3096 bytes) DL Time (TCPAP): < 1 minute

Sent from the intemet {Details)

Excellent job last night ladies. | feel like we accomplished alot. What |

was impressed with was how confident the group was in our abilities to be

the "front men" They are all so supportive.. well aimost. | think we

might have one trouble spot but we can handie Dennis. Can you both receive
excel spreadsheets? | attached the latest list of names for your reference,

I can't find the list that identified the original 14 selected to be the

commitiee. Do you have it Kim? | have the sign in sheet from last night

but there are extra people on that list.

Carot Leigh Smith
EFDB/NCUNIH
301-435-5215



Su petition & presentation

Da 8/12/2004 12:55:03 PM Eastern Daylight Time
Frc smithc@efdb.nci nih._gov

To Synergiesinc@aol. com, shileyk@mail.nih.gov
cC jlackman@wiplaw.com, jersub13@yahoo.com

Sent from the Internet [(Details)

Hi Al

I think we can get alot done via email to prepare for the presentation. I think it is safe to say that from the
meeting last night we can break down to the smaller group appointed ta speak including Jenn and Joel and get
the information down that we discussed last night. Let’s work on getting our points clear on a docurment. We
can turn that into a powerpoint presentation or an agenda or just notes if we like. We can then submit that to
the 14 on the committee for review.

What do you think?
Carol

I also made a suggestion on the petition and gave that to Kim. I think we need to mention that the size of the
retail was reduced to 46.8% of the proposed possible retail/office space. It can fit in with the sentence about the
retail parcet being moved and where it goes on to mention the size of the 58,000 sq. ft. grocery store.

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com)]
Sent: Thursday, August 12, 2004 12:44 PM

To: Shiley, Kimberly (NIH/NCT)

Cc: Smith, Carol Leigh (NIH/NCI); jiackman@wtplaw.com
Subject: Re: guess who called?

laughing about the Gary call..

Attached are my revisions (in red) to the Petition. | think it's a good letter and about as concise as we can make
. §say "cutit, print it"?

Have a few major project issues of my own to get through today, but plan to begin on the "presentation” outline
fomorrow. {n the interim, let me know if there is anything else that | can do.

Should we schedule a meeting to pre-review the presentation? Maybe TuesfWed next week?

Best,
Amy



Su RE: guess who called?

Da . BM2/2004 1:26:45 PM Eastern Daylight Time
Fre shileyk@mail.nih.gov
To Synergiesinc@acl.com

Sent from the Internet (Details)

Ok, 1l incorporate those changes.

| didn't jot down the points/dialogue | am to present to kim ambrose tast night. Could | run through those with you,
amy, before | cali her? | will call P&P right now to find out what time of evening is best for them (hopefuily 1700
that's 5pm).

Thanks,

Kim

Su RE: guess who called?

Da 8/12/2004 1.51:33 PM Eastern Daylight Time

Frc shileyk@mail.nih.gov

To Synergiesinc@adl.com

CC smithc@etdb nei.nih.gov, jilackman@wtplaw com

Sent from the Intemet (Details)

Okay, I've made all revisions provided. One last read through, please. Carol, please forward to Joel
| have next Tues off from work, 5o | can be available anytime.
Many, many, many thanks again to you all for being great neighbors and friends ©

kim

Su RE: petition & presentaiion

Da . 8M2/2004 2:01:13 PM Eastern Daylight Tlme

Fre shileyk@mail.nih.gov

To smithc@efdb.nci.nih.gov, S_\Lnermesmc@aol com
cC {iackman@wiplaw.com, iersub1 3@_\1__00 com

Sent.from the Internet (Details)

Jeff Lunenfeld, Amy Presley, Susan Frimond, Dennis Learner, Ken Bullough, Niren and Jaya Nadga, Jerry and
Regie Barbour Randy DeFrehn, Lynn Fantle, Jennifer Jackman, Caro! Smith, Kim Shiley, Carolyn McAllister, Tim
DeArros

New ones last night. Mark Murphy and Joel Richardson (7} and | think Jeff's wife, Cari was there
So, that's 19 total

Su RE: guess who called?

Da 8/12/2004 2:02:49 PM Eastern Daylight Time

Fre shilevk@mail.nib.gov

To shileyk@mail.nih gov, Synergiesinc@acl.com

CC smithe@efdb nei.nih.gov, jackman@wiplaw.com ‘
Fil petition.DOC (30720 bytes) DL Time (TCPIIP) < 1 minute

Sent from the Internet (Details)

Okay, here's the attachment (sorry)



(Sent August 16, 2004)

The Honorable Derick Berlage

Chairman
Montgomery County Planning Board 8787
Georgia Avenue Silver Spring,

Maryland 20910
Re:  Proposed Changes to Project Plan for Clarksburg Town Center
Dear Mr. Berlage:

As Co-Chairs of the Clarksburg Town Center (CTC) Advisory Committee, we are writing as the
collective voice of the community to express our strong opposition to the deviations (as contained within
the Site Plan proposed by the developer, Newland Communities) from the approved Project Plan #9-
94004. These deviations concern the commercial and other sections of the development as reflected in
the Site Plan presented by Newland Communities during the July 27, 2004 meeting with CTC residents.

As proposed by the original applicants, Clarksburg Town Center Venture, and approved by the Planning
Board, Clarksburg Town Center is a neo-traditional comntunity reflecting the “New Urbanism” school
of community planning and design. Accordingly, it is designed and intended to provide a unique
pedestrian-oriented neighborhood that allows residents to walk to the recreational, retail, civic and other
facilities dictated in the Master and Project Plans previously approved by the Board. Specifically, the
Town Square was designed and intended to serve as the focus of public life, with retail and commercial
establishments located on the East side of the development’s Main Street and Town Square. The Master
Pian aiso gave careful consideration to protecting the character of Clarksburg's Historical District, the
Gateway to the Town Square.

Clarksburg Town Center is in the RMX-2 Zone, which allows for both “standard™ and “optional™
methods of development. Under the “standard” method, office and retail uses are not allowed at all.
Accordingly, the developer submitted and the Board approved an “optional™ method of development
that allowed for high-density residential units mixed with commercia) uses if in accordance with the
guidelines of the Master Plan, and that explicitly required certain public amenities and facilities. It
appears that the ut:vcwpcr thus could not have gotien approval for this high-density residential pI’OjCCI
without including in its application the community-oriented and pedestrian-friendly plans for the Town
Center’s retail and commercial development that the Commission ultimaicly approved.

Newland Communities (who purchased the development from Terrabrook late last year) is now
proposing a radical change to the retail and commercial areas of the Town Cemer. Under this proposal,
the retail and commercial establishments to be located along Main Strect and the Town Square will be
replaced with four-story condominium buildings and other multi-family residential units, thus increasing
the residential density of what is already a high-density development. The retail and office square
footage has been reduced by 53.2% of the approved square footage and the proposed plan consists of a
huge square parking lot bordered by a 58,800-square foot grocery superstore {reportedly Giant) with
retail establishments adjoining on each side, a proposed drive-thru bank. one freestanding restaurant and

alratnil lharilAdin nnatad ol criitl aida ~F ¢ mnnl i Tt

a hUllLblllﬂtlUll Ufﬁuulw.au uuuuu.!g lUbalcu muug tuc SOuUN Sidae o1 l.llC pdll\lllg, 101,

Although its contiguration is in the shape of a square, Newland Communities’ proposed change is the

very antithesis of the “Town Square™ concept that is a defining characteristic of neo-traditional

communities, and that was at the heart of the Clarksburg Town Center plan that the Board approved. It

simply replaces the pedestrian-friendly, commumty-orlented Town Center concept with a regional strip
mall, but with one important difference—Newland Communities’ proposed regional strip mall will be
located in the heart of a high-density residential community. Indeed, one of the two principal



thoroughfares for automobile ingress to and egress from the shopping center will be through and/or

- adjacent to the Town Square, departing even further from the pedestrian-friendly approach that both the
Master and Project Plans define as the main characteristic of Clarksburg Town Center.

As you can well imagine, Newland Communities’ proposal is inconsistent with the Planning Board’s
Master Plan and subsequent Project Plan and is not reflective of the community marketed by the builders
of CTC nor is it in keeping with the concept that was solicited at the Visitor’s Center when my

neighbors and I were making our decisions to purchase homes in Clarksburg Town Center. Many others
in the vicinity of CTC are opnosed to Newland Communities’ nronosed chances as well At the July 27,
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2004 meeting with Newland Communities to discuss their proposal, the room was filled to capacity with
concerned Clarksburg residents from the Town Center and from the general community, while

additional concerned residents stood in the hall. The following week, 2 meeting held by residents of
CTC regarding the same issue attracted over 100 residents and the CTC Advisory Committee was
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established to address these issues. The Clarksburg Civic Association, which has been instrumental in
the planning and implementation process for Clarksburg Town Center for over a decade is also opposed
to Newland Communities’ deviation from the Project and Master Plans.

Based on these issues, we respectfully request that the Board not approve Newland Communities’
proposed site plan, and require Newland Communities to abide by the original terms of the Project Plan.
We would ask that the Board not take any action on the proposed site plan, requests for amendments, or
requests for zoning variances pertaining 1o a reduction in the RDT Zones until it has studied the proposal

thoroughly and received the input of the residents of the Clarksburg Town Center, the Clarksburg Civic
Association and all other interested parties. Thank you for your consideration.

Sincerely,
Kimberly A. Shiley Carol L. Smith
Co-~chair, CTC Advisory Committee Co-chair, CTC Advisory Committee

cc: Sue Edwards, Team Leader 1270 Corridor Area, M-NCPPC
John Carter, Chief, Community Based Planning Division, M-NCPPC
Wynn Witthans, Development Review, Planning Department, M-NCPPC
Clarksburg Civic Association
Clarksburg Historical Society
Doug Duncan, County Executtve, Montgomery County
Kathy Matthews, Director of Upcounty Regional Services
Nancy Hislop, Assistant Director of Upcounty Regional Services
Mike Knapp, County Council, Montgomery County
Brian Long, Aide to Council Member Mike Knapp
Kimberly Ambrose, Vice President of Operations, Newland Communities

Taylor Chess, Vice President Investments, Regency Centers
Susan Singer-Bart, The Gazette



Sent: Monday, August 16, 2604 6.34 PM

To: shileyk@mail.nih.gov

Cc: smithe@efdb.nci nih.gov; nnagde@ENERGENconsulting. com; murfs@comecast.net; barbourjr@att. net;
buli30@comeast.net; timdearros@comcast.net; rdefrehn@ncemp.org; Liantle@acl.com; susan@mris.com;
llackman@wtplaw.com; dennis@dlearner.com; cariandjeffl@comcast.net; carolmca@yahoo.com;
jersub13@yahoo.com

Subject: 8-26 Meeting Agenda

H_i. Kim and all -

Attached is the draft of the meeting agenda for next week. As Kim mentioned prior, it is important to keep this
simpie, without deviating from our two key points (i.e. compliance with master planfproject plan requirements;
compliance with "New Urban Development" concept as marketed and sold). ! will put together our few
"presentation” sheets tomorrow, but will keep them simple as merely a support of the topics outlined in the
agenda. | intend to include main points regarding compliance and certain quotes pulied from our key supporting
documents.

I believe we have plenty of materiai and a very strong position going into this. My expectation is that we make a
very strong and clean presentation to them; support our views during their argumentation (using material from our
paperwork arsenall); and end the meeting with agreement as to action items -- i.e. require them to re-submit
revised propasal(s) in keeping with the master/project plans. {If we are pushed to describe what we do want, we
also have the benefit of the Brett Reilly slide show!)

All agreed? Or aliernate suggestions? Comments welcome.

Thanks,

Amy

Su - RE: 8-26 Meeting Agenda

Da 8/17/2004 B:24:41 AM Eastern Daylight Time

‘Fre smithc@efdb.ncl.nih.gov

To Synergiesinc@aol.com, shileyk@mail.nih.aov

CcC nnagde@ENERGENconsulting.com, murfs@comecast.net, barbourir@att net, bul30@comcast.

fimdearros@comeast.net, rdefrehn@ncemp.org, Lfantle@aol.com, susanf@mtis.com,
jlrckman@wiplaw.com, dennis@diearner.com, cariandieff1@comeast.net, caroimca@yahoo.c
jersub13@vahoo.com

Sent from the Internet (Details)

Hi Everyone

If you have any information with marketing that supports our claim that we were told the
town center would be neotraditional and wouild have the look/feel of Kentlands or another
town center retail area, please let Amy, Kim or I know. We have collected newspaper articles,
handout information from the visitor center and builders, newsletters from Terrabrook, etc.
that support our claim that the town center was going to look very different than what we saw
in Newlands presentation on July 27.

Thanks
Caroi



Su Petition

Da 8/1712004 8:50:24 AM Eastern Daylight Time

Fre smithc@efdb nci.nih.gov

Jo Josh. Bokee@montgomerycountymd.gov

CcC shileyk@mail.nih.gov, Synergiesinc@aol.com

Fil petition.doc (83456 bytes) DL Time (TCP/IP): < 1 minute

Sent from the Internet (Details)

Hi Josh

Attached is the tetter that was mailed yesterday to the Chair, Vice Chair and three commissioners at the
Department of Park & Planning. There are a number of people that were copied on this letter at the bottom
including Mike Knapp and Brian Long. The fetter was written by the Clarksburg Town Center Advisory
Committee, a group formed out of the 100 plus peaple and growing who have continued to support our effort to
see the Clarksburg Town Center developed as was designed in the Master Plan and Project Plan.

We appreciate that you will be attending the meeting on August 26 at 5:00 at the Hyattstown Fire Dept. We look
forward to working with Newland Communities to see the Clarksburg Town Center become the community we
invested in.

Carol Leigh Smith
301-435-521%



Su Clarksburg Town Center

Da 8/17/2004 9:08:03 AM Easternt Daylight Time

Frc smithc@efdb nci.nin.gov

To catherine. mafthews@montgomerycountymd gov, nancy hisiop@mentgomerycountymd.qoy
CC Synergiesinc@aol,com, shileyk@mail.nih,gov

Sent from the Internet (Details)

Hi Catherine and Nancy,

First let me apologize Catherine for misspelling your name in a letter that was sent to the Department of Park and
Planning yesterday objecting to the changes to the master plan for the Clarksburg Town Center. You were
copied and should receive the letter this week. The cc at the bottom has your name spelled with a K instead of a
C. The letter was written by the Clarksburg Town Center Advisory Committee, a group formed out of the 100
plus people and growing who have continued to support our effort to see the Clarksburg Town Center developed
as was designed in the Master Plan and Project Plan.

We wanted to make sure you know the date and time of the meeting with Newland Communities and the
Clarksburg Town Center Advisory Committee, The meeting will be held on August 26, 2004 at 5:00 at the
Hyattstown Fire Dept on Rt. 355. We ook forward to working with Newland Communities to see the Clarksburg
Town Center become the community we invested in. We hope you can attend.

Carol Leigh Smith
3Gi-435-5215



Su RE: Clarksburg Town Center

Da 8/17/2004 9:38:33 AM Eastern Daylight Time
Fre Catherine Matthews@montgomerycountymd.gov
To sinithc@efdh.nei.nin.gov .
~CC Synergiesinc@aol.com, shileyk@mail.nih.gov, Nancy. Hislop@montgomerycountymd.gov
Sent from the Internet {Delails)
Carol,

" Thank you for keeping me informed. Aithough | have not yet seen all of the changes proposed nor discussed
them with our planning staff, I do hope that the original theme of the town center is maintained; one that promotes
safe pedestrian activity, retail, eateries, the public library, park space, etc. | pian o see you at the August 26th
meeting.

Catherine Matthews

Director

Upcounty Regional Services Center

12900 Middlebrook Road, Suite 1000

Germantown MD 20874

240-777-8000 /240-777-8002 TDD

NEW catherine matthews@montgomerycountymd.gov
. .bringing the County closer to you!

Su RE: Clarksburg Town Center

-Da - 8/17/2004 9:43:29 AM Eastern.Daylight Time
+Fr smithc@efdb.nci.nih.qov

To Catherine Mafthews{@montgomerycountymd.gov

cC " Synergiesinc@aol.com, hflexk@maxl nifi.gov

Sent fromthe. Internet {Details)

I look forward to meeting you. Our community is strong and T am proud to be hvmg in the Clarksburg Town
Center with so many wonderful neighbors. It is amazing how involved my neighbors have become with
organizing a committee tc make sure the original theme of the town center as you stated is maintained. It is our
goa.

See you on the 26th

Carot Smith

Su RE: Clarksburg Town Center

Da 8/17/2004 9:44:19 AM Eastern Daylight Time
Fre smithc@efdb.nci:nih.gov

To Nancy, Hislop@rmontgemerycountymd.qov

cC Synergiesinc@aol.com, shilevk@mail. nlh gov
Sent from theé Internet (Deranfsg

Nancy,

Our committee looks forward to meeting you as well. Thank you in advance for attending.
Carol

-----0Original Message--—-

From: Hislop, Nancy [mailto:Nancy.Hislop@montgomerycountymd.gov]

Sent: Tuesday, August 17, 2004 9:40 AM

To: Smith, Carol Leigh {NIH/NCI)

Subject: RE: Clarksburg Town Center

Carol:

Both Catherine and I plan to attend the meeting. There will aiso be representatives from the Department of
Public Libraries and, of course, Park and Planning. I look forward to meeting you next week.



Regards,
Nancy Hislop



Su names

Da 8/24/2004 5:35:22 PM Eastern Daylight Time
Frc smithc@eidb nci.nth.gov

Jo synergiesinc@aol.com, shiteyk@mail.nih gov, jersub13@yahoo.com, JJackman@wipiaw.com
Sent from the internet (Details) :

Hi

I just added about 60 more names to the list from the Montgomery County Tax Records. I put their names on
the spreadsheet in blue until we can contact them and officially say they are on board. After Thursday I suppose
we should compose some kind of informational summary to mail out to all the homeowners to bring them up to
date and get their buy in. T'd like to see strength in numbers but we have to be careful we don't say something
to create a difference of opinion on all the small stuff if you know what I mean.. like Giant vs. this or that. The
point is to let the community know we are fighting for them and if they would like to contact us they can. Esp. if
it is to help.

Carof Leigh Smith
301-433-5213

Su CCA

Da 8/25/2004 6:02:10 AM Eastern Daylight Time
Fre smithc@efdb.ngi-nih.gov

To synergiesinc@aol.com, shileyk@mail. nih.gov

Sent from the Internet {Details)

Hi Ladies
Kathie Hullie will be at the meeting on Thursday. The CCA objects to the Condos in the Town Center area and
expects the town center to be built according to the master plan. She is coming to show support for our group.

Carol Leigh Smith
301-435-5215

Su ‘RE: CCA _

Da 8/25/2004 9:35:45 AM Eastern Daylight Time
Fre . shilevk@mail.nih.gov

To smithc@efdb.nei.nih.gov

cC Svneraiesinc@®aal.com

Sent from the Interet (Details) -

Greetings ©

Well, they can aiways put them on the north-west side according to the project plan or any other site designated
as multi-family {south of the retail area); however, | would protest anything greater than 3 stories. That's why we
need to know about the height limits. The master plan calis for high density units to be located near the retail
center to fulfitl urban design elements. Seeing as the RMX-2 zone is all we have (and in a 1 miie radius) for
building purposes; | believe the entire community fulfilis that requirement; guess we'll see what P&P (john) thinks.
I'm not so sure about the Regency contract falling through right now; sounds to me it has the potential to.

ciao



CLARKSBURG TOWN CENTER
ISSUES REVIEW MEETING - AUGUST 24, 2004

AGENDA
‘Date: August 26, 2004
Location: Hyattstown Fire House
Time: 5.00pm

Aftendees: Clarksburg Town Center Advisory Committee (CTCAC)
: Newland Communities representatives —
Gary Modjeska, Commercial & Retail Specialist
Kim Ambrose, Vice President of Operations
M-NCPPC representatives —
Sue Edwards, Team Leader 1270 Corridar Area
John Carter, Chief, Community Based Planning Division
Wynn Witthans, Deveiopment Review, Planning Department
Montgomery County representatives —
Josh Bokee, Aide to Counci! Member Mike Knapp
Cathy Matthews, Director, Upcounty Regional Services*
Nancy Hislop, Assistant Director, Upcounty Regional Services*
“on behalf of Doug Duncan, Montgomery County Execitive Office
Department of Public Libraries ~
Attendee to be confirmed

AGENDA:
¥ Introductions

¥ Situation Update
o Chronology of events (June through present)
o CTCAC activities {residents’ election through present)

» CTCAC Presentation of Key Concems and Expectations
o Master Plan/Project Plan concept and compliance requirements RMX2 Zoning and
requirements refative to “optional method” of development

o lssues surrounding deviations to Master Plan/Project Plan and true “New Urban
Development”

« Proposed retail center
¢ Proposed supplemental residential development (mutti-family)
*  Proposed RDT Zone reduction

o CTC Residents' Expectations

¥ Open Discussion
o M-NCPPC response
o Newland Communities response

» Agreement on Next Steps/Action Plan

-



Clarksburg Town Center (CTC) Advisory Committee
August 26, 2004
Minutes of Meeting

The CTC Advisory Committee conducted a CTC Issues Review Meeting with Newland
Communities on August 26, 2004. The following individuals were in attendance:

Representing Newland Communities:
o Kim Ambrose

Charlie Maier

Gary Modjeska

Todd Brown

Terri Davis

o o 00

Representing M-NCPPC:
o John Carter
o Wynn Witthans
o Nelhie Maskal
¢ Sue Edwards

Representing Montgomery County Council:
o Josh Bokee (Mike Knapp’s office)

Representing MC Upcounty Regional Services:
o Nancy Hislop

Representing MC Public Libraries:
© Barbara Noland

Representing Clarksburg Civic Association:
o Kathie Hulley

Representing CTCAC:
o Kim Shiley
Carol Smith
Amy Presley
Joel Richardson
Jen Jackman

O 0 OO0

Additional CTCAC members and residents in attendance: Dennis Learner, Niren and
Jaya Nagda, Jerry and Regie Barbour, Randy DeFrehn, Lynn Fantle, Carolyn McAllister,
Tim DeArros, Tricia Larade, Mark Murphy, and Sandy and Bob Hanagan.

**¥Prior to the official opening of the meeting, Todd Brown of Newland
, Communities voiced concern regarding the CTCAC s intent to video tape the
meeting, stating, “If it's taped, we won't meet.” When pressed for a reason for



opposing the taping, Mr. Brown replied that they didn 't need a reason, and once
again, he reiterated that Newland Communities would leave the meeting if the
session was going to be taped. CTAC agreed to forego the taping, with notation
in meeting minutes as to Newland's position.

Due to the resistance by Newland to allow recording the meeting was delayed and was
officially opened at 5:20 p.m. by CTCAC Co-Chair, Kim Shiley. Introductions were
made and an overview of the situation was presented by CTCAC spokesperson, Amy
Presley:

O 6/14/04 HOA meeting: Residents made aware of potential issues with proposed
plan.

o 7/27/04: Newland presented Amended Site Plan Proposal

o 8/4/04: Meeting of CTC residents; election of CTC Advisory Committee
(CTCAC)

o 8/11/04: CTCAC Meeting

o Supplemental CTCAC activity from 8/4/04 — present.

Ms. Presley then reviewed highlights of the Master Plan, Project Plan, and Preliminary
Plan #1-95042. (Please refer to handout of 8/26/04 meeting for specific details.)

Carol Smith, CTCAC Co-Chair added that the purpose of the meeting was not to be
confrontational — but instead to establish communication between Newland
Communities, CTC residents, and all other interested parties.

CTC Residents’ key concerns:

» Deviations from the Master Plan Concept
-

# Deviation from Project Plan Conditions and RMX2 Zoning Requirements
{relative to optional method of development)

Deviations from the Master Plan Concept included the following:

o Proposed Retail Center
- “Strip Mall” with field parking lot
- Not pedestrian fiendly
- Buildings not oriented to Main Street
- Not in accordance with Master Plan/Project Plan
- Reduced retail square footage.

Ms. Presley added that these deviations were not in keeping with the concept of the Town
Center/Town Square as intended by the Master Plan, upheld by the Project Plan,
approved by M-NCPPC, marketed and sold to residents. Specifically, that the center
was not pedestrian friendly, did not connect with the Main Street as originally intended,
and that the proposed strip configuration and stores (based on Regency’s typical
developments) would include major grocery, predetermined to be a Giant, flanked by



typical strip-mall fast-food establishment, also predetermined to be a Jerry’s Subs &
Pizza... noting that these types of establishments were not the “cafes” or “bistros” and
gathering places in the “Kentlands-type” of development typical of New Urbanism and
promised by Terrabrook.

o Proposed Supplemental residential (4-storv plus parking. condominium units)
- Replaces previously designated retail, while adding residential density within
the Town Square area.

Ms. Presley further commented that the CTC residents were “vehemently opposed to
Bozzuto’s'4-story condominiums” in place of additional commercial/retail space. Ms.
Presiey noted that the height of the condommums and type of development was not
synchronous with the initial proposals aligned to historical/pedestrian scaled development
within the town square area. In addition, a reference was made of the 7/27/04 comment
by Newland Communities: “Who knew that condos would sell for $320k?” (implication
that profit only was a driver for the proposed amendment to the plans to allow for
condominium development there)

o Proposed Dav Care Center/RDT Zone Reduction
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-~ Day Care center should be placed within allocated RMX2 zone; placement
within RDT or reduction of RDT Zone to accommodatie is not consistent with
Master Plan/Project Plan goals.

o Reduction of Originally Promised Recreational Facilities
- Recreational areas are not as promised.
o Newland/Kim Ambrose commented that there will be no reductions to
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itially proposed and that supplemental green area development was
under consideration (in conjunction with placemem of Day Care, as
alleged by Todd Brown, additional green space would be added —
CTCAC needs to investigate this point further)

CTC Residents’ Expectations:

» Adherence by Newiand Communities, in all develnpmenr phases, 1o the
Master Plan Concept.

» Development in accordance with Findings and Conditions of the Project
Plan as initially proposed, approved by M-NCPPC. marketed and “sold” to
CTC residents.

» RDT Zones to be upheld (i.e., no Day Care Center within RDT).

» Redesign of retail area in accordance with Master Plan with resubmission
of new proposal to residents/fCTCAC/CCA, and Clarksburg Historical
Society for review prior to further action,

Open Discussion:

(8]



» Mr. Brown opened the discussion, commending CTCAC for their effort on behalf
of the CTC residents. He then stated that “we recognize where we have mis-
stepped” and that “Newland Communities will need to relook at the proposed
plan.” Mr. Brown continued, adding “What I am about to tell you may not be
encouraging for you to hear.” He then stated that from a regulatory point of view
that the proposed site plan amendment was in compliance. Continuing, he added
that 65,000 sq. ft of commercial property with 400 parking spaces has always
been a part of the Project Plan. (Mr. John Carter indicated that that was not his
recollection. ) Ms. Presley and Ms. Shiley responded to Todd that the specific sq.
footage was not as much the concem (although it was of some concern relative to
the balance of retail sq. footage left for development along Main Street), but that
the use of that sq. footage within a “strip mall” and “field parking lot”
configuration is not in keeping with the Master Plan concept/New Urbanism
design and does not promote the pedestrian friendly Town Center/Square
envisioned.

Mr. Modjeska remarked that Newland was not trying to eliminate the Town

Square - that the proposed use of commercial space is in addition to the Town

Square.

» Mr. Brown stated that from the July 27" meeting it was their impression that the
only concemn of the CTC residents was that the town square was being eliminated.
He showed a concept drawing of the town square and assured the group that the
town square would be built.

# CTCAC then informed Mr. Brown that this was never the issue and the retail
center was the focus of our initial concern.

» Ms. Presley stated that the CTC was led to believe that the purpose of the Town
Square was to serve as a gathering area supported by Main Street retail.

» Ms. Jackman commented that CTC was happy that Newland Communities agreed

1o Tevisit the design of buildings facing Main Street, because what is being

proposed is not new-urbanism, as marketed by Terrabrook and outlined in the

Master and Project Plans.

There was some discussion about comparing CTC with the Kentlands, with Mr.

Modjeska offering that the Kentlands has several major commercial stores with

large parking lots. Ms. Shiley pointed out that the current residents of Kentlands

are unhappy about the surface parking lots and that replacing them has been
recommended.

# Ms. Jackman stated that the Master and Project Pians do not reflect two separate
retail areas ~ a new traditional area and a destination area. Mr. Brown disagreed,
refernng to the Amenity Plan to support his comment. (CTCAC to further
research here; as no previous documentation reviewed supports Mr. Brown’s
points. )

» Ms. Ambrose discussed the Pedestrian Framework Plan, stating that it was the
intent of Newland to allow for a second sidewalk in the retail area. Mr. Modjeska
elaborated, reporting that a 20° wide pedestrian walkway and seating area are
included in the design. In his opinion, this was consistent with the Master and

" Project Plans. John Carter, however, noted that there should have been a
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connecting street and sidewalk and that the new plan doesn’t properly
accommodate according to the Project Plan requirements.
> Mr. Modjeska commented on the 1994 designs of the plan did not allow for the
20 elevation grade in the retail area, with Ms. Smith adding that she had observed
the construction workers remove a mound near her house... and that it was indeed
possible if the developer wanted to re-grade the area. Ms. Jackman requested
clarification of the mounds — stating that the topography appears to have changed
as a result of the developer. Mr. Modjeksa stated that the problem was being
resolved by adding an exterior elevator to the commercial area. Ms. Hulley ot the
Clarksburg Civic Association remarked that the engineering to change the grade
was available, and although it would probably be costly, it could be done.
Mr. Modjeska reported that the commercial area has shrunk from 13 acres to 9
acres and that he assumed that it was the result of more stringent engineering and
environmental regulations (specifically noting watershed issues).
Ms. Presley posed the question: “Does Newland understand the concept of ‘new
urbanism’?” Mr. Modjeska replied that “new urbanism” in Montgomery County
was reflected by the Kentlands, Kings Farm, and Falls Grove. The CT CAC
quickly expressed disagreement that Falls Grove exemplified “new urbanism.”
A statement was made by either Todd Brown or Gary Modjeska of Newland

saying they weren’t sure there were any guidelines on what constitutes new
urbanism.

Ms. Witthans said, “There are.”

Ms. Smith stated that “there are 14 principles to new urbanism development.”
Ms. Shiley asked if Newland would like her to read them. '

Mr. Brown declined.

Mr. Carter, M-NCPPC, referred to pages 15-37 of the Master Plan, where he
stated that “new-urbanism” was clearly defined. He continued by stating there
were several policies contained in the definition that specifically outiined the
requirements for “new Urbanism,” which included Policy #6 — which specifically
references strectscapes, parking and pedestrian orientation. He further added that
one major difference between the Kentiands and CTC was the amount of
greenway. He also said that the Main Stree as originally designed was to lead
into historic Clarksburg, and that based on his observations of the proposed Site
Plan, Newland isn’t even close to reflecting that. He continued that the front
entrance to CTC -~ from Stringtown Road — will have a significant impact on the
appeal and presentation of CTC as the community of “new urbanism.”
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Mr. Carter expressed a valid concern regarding the proposed location of the
grocery store — adding that the “front door” of the CTC community will be
adorned with loading docks from the rear of the store. He further shared that the
design of the streets and their connection to the residential area were also lacking,
In addition, he voiced concern about the shape and size of Main Street and stated
that he was “worried” about the design and shape of the parking lot. Mr. Carter

,  asked Newland what they were going to do in response to these concemns? Ms.

| Ambrose responded by stating that they will take a relook and decide whether to
.~ modify the proposed site plan.
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Ms. Presley retterated that the concepts of the Master and Project Plan need to be
upheld. She further commented that she wanted assurance from Newland that
they were going to support the Master and Project Plans, adding that residents will
be concerned if profit is the deciding factor whether to comply with the already-
approved Master and Project Plans.

Ms. Jackman expressed concemns that the proposed design does NOT support the
new urbanism concept. She questioned Newland whether contingencies are
provided in the contract that if a contractor cannot comply with the design
requirements that they can be released. Mr. Brown replied that Regency will be
the developer of the commercial center. He further added that it might be
possible for them to bring in consultants to address architectural concerns. Ms.
Ambrose noted that it wasn’t “fair” for CTCAC to judge Regency based on their
past developments; that she did feel they were capable of new urbanism design
and in developing an appropriate shopping center.

Mr. Murphy, CTC resident, offered a brief review of King Farm’s issue
concerning the development of their commercial area. Initially, plans reflected
building a Safeway on 355. When residents expressed concern regarding this, the
plans were revised to move the Safeway to the middie of the Town Square, so that
no residents were farther away than appropriate walking distance from the square,
Ms. Presley stated that even if M-NCPPC “approves™ a particular site plan/section
the developer is still obligated to adhere to the approved-Master and Project
Plans. (Mr. Carter had previously advised CTCAC members that even if a site
plan was inadvertently approved with violations, that it could be overturned if not
in accordance with the Project Plan.)

Ms. Jackman wanted to know whether condos were still being built in what has
been designated as the retail area? Mr. Brown replied that Newland plans to
relook at the Main Street design in order to ensure a mixture of retail/office/
Residential space. Mr. Brown suggested that the intent was to go forward with
proposed condos, but with the addition of retail as the base with dwelling units
above. Ms. Ambrose added that nothing had been redesigned — that Newland was
soliciting our input,

Mr. Richardson stated that Regency does not have a right to dictate site design.
Ms. Presley asked Newland whether it was Regency’s intent to build the retail
area as a Town Center or as a “destination center?” (This question was not
answered.)

Ms. Witthans, M-NCPPC, commented that what she was hearing was that CTC
does not want a Giant, CVS, and Jerry’s, but instead a smaller grocery store, small
shops, and cafes. She further added that she felt that it was the layout of the retail
center that is CTC’s major concern.

Ms. Hulley stated that the CTC is supposed to have a unique feel to it — a great
sense of community. If Newland can get the concern over $$% out of the
question, the rest will follow.

A question from a CTCAC committee member was presented regarding
assurarices of adherence to the approved-Master and Project Plans. Mr. Brown

_ started off by stating that there is no approved Site Plan. Newland Communities
" continued by adding that inspectors and site plan enforcement teams are involved
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each phase, but that the Planning Board must determine whether there is
conformance with the approved-Master Plan.

A second question was posed regarding the monitoring of the construction. Ms.
Witthans replied that the M-NCPPC does not make approvals based on
architectural designs, but based on Project Plan compliance. She also added that a
host of inspectors are involved in ensuring the compliance with zoning and
conditions. (CTCAC to get list of site inspectors and validate inspection
documents regarding current Bozutto development relative to height | Imitations. )
Ms. Jackman asked whether the county had any control concerning the integrity
of the architecture? It was learned that the Clarksburg Historical Society was

. included in the initial planning process.

Another question was presented — “What happens if the construction is not in
compliance with the Master and Project Plans?” Mr. Carter replied that “it will be
dissembled and all fixtures and furniture put 1o the curb”.. . then stated that failure
to comply with the plans could also result in fines and a site violation hearing.

s. Hulley stated that the Master Plan reflected Main Street facing the spire of
the church, and she wanted to know what attention was being given to that detail.
(There was no direct answer to this question. )

Ms. Jackman pointed out that other issues of concern included the placement of
the Day Care center. (Day Care center amendment hearing tentatively scheduled
for December,; CTCAC members will follow-up on this issue. )

Mr. Brown stated that Newland will regroup to address the comments and
concerns revealed at the meeting. He continued that their consideration would
include the Main Street and Retail center issues.

Mr. Nagda commented that we (CTCAC) wanted to ensure that Mr. Carter’s
concerns and recommendations are given full consideration,

Ms. Ambrose said that Newland would follow up this meeting with a phone call
to the CTCAC within one week, adding that it would probably take a month o
develop new plans.

Ms. Smith reported that New-Urban Mediators are available to assist this group in
coming to an agreement.

M. Brown stated that Newland has already submitted a site plan application. Ms.
Ambrose said that although they aren’t willing to withdraw the application, they
can consider making modifications.

Ms. Witthans revealed that a board hearing has been tentatively scheduled for
September 30” relative to the West side of Main Street (separate site plan
proposal for townhouse development), This hearing concemns a site plan for
approval of the townhouse development across from the East side (the currently
proposed Bozutto condominiums and retail center section). Ms. Presley stated
that it didn’t seem feasible to go to hearing on September 30® for this section
since the opposite/balancing East Side was still under contention. Further, she
added that it didn’t make sense based on John Carter’s comments regarding the
need for holistic planning of the Town Square and Main Street areas — specifically
relative 1 “significant buildings” — to proceed with a hearing when the decision
on the West side development could well affect the rationale for building on the
East side. She stated that it was evident that they should not proceed on a



decision without prior planning and agreement relative to the entire Main Street
scape — especially the balancing East side. Mr. Carter stated that he had to “apree_
_with Ms. Presley, that it doesn’t MWHW?@O
heaning in view of the current situation.” He further stated that progress should
Tirst Be made to address the issues with the retai] center and overall plan for Main
“Street and the East side prior to pushing for approval on the proposed West side
plans. (Ms. Ambrose was visibly agitated by this.)

» Ms. Presiey stated that regardless of timing for the hearing, CTCAC wants to be
present at the hearing and intends to be active participants in all future site plan
submissions or proposals to amend existing plans.

» Mr. Carter suggested that another meeting be held in a couple of weeks to review
an alternate plan prior to the September 30™ tentative hearing date. Ms. Ambrose
advised that there would be no way possible for them to redesign the retail site in
time for such a meeting. Mr. Carter implied then (and confirmed after the
meeting) that it would not be possible for M-NCPPC to go forward with the
hearing in view of the issues surrounding the site plan proposal.

» 1t was noted that the CTCAC would follow-up with John Carter relative to the
potential September 30™ hearing.

# Regarding the site plan amendment in question for the retail center and
condominium development, Newland did not make commitments beyond the
intent to “revisit” the issue and reply 1o the CTCAC within one week regarding
next steps.

# Carolyn McAllister had to leave early. The following additional comments were
added not in any specific order:

#» CTCAC spoke of the height concerns. The original plans specify 3 stories (45°)
for residential and 4 stories (50°) for commercial, Somewhere along the way that
data sheet changed to 4 stories (45°) for residential and 4 stories (50°) for -
commercial. However, there is no indication of how or when it changed and

. hether or not that change was ever approved.

Y » When CTCAC asked what would happen if it was determined that the height

restriction had been violated, Mr. Carter said, “the furniture hits the street”. He

went an to say “if violations are found, fines are issued.”

CTCAC raised the 1ssue that the view of the historical area, in pamcular the

church steeple and the moon over the town center, would be compromised if the 2

over 2 townhouses or 4 story condos with lofts were constructed.

#» CTCAC expressed a concern about the site plan for the left side of the town
center (west). It was understood that a hearing for the approval of the site plan for
this area would go forward on September 30, 2004.

» Ms. Ambrose and Mr. Modjeska stated that the site plan would not be withdrawn.

# Mr. Brown informed the CTCAC that we should let Park and Planning know that
we want to be informed when there are site plan hearings.

» Ms. Edwards gave the CTCAC the contact information to be added to the list at
Park and Planning so that we can begin to receive notice of site plan and project
plan submissions for all future development in the Clarksburg Town Center.
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Ms. Presiey asked how could the site plan for the west side of the Town Center be
approved prior to the redesign and submission of the east side (refail center) of the
Town Center.

Mr. Carter said “good point, I’d like to see both sides submitted together”.

Ms. Witthans agreed.

The CTCAC also voiced a concern over the proposed location of the daycare
center stating that it should not be in the green space. The CTCAC noted for the
record that we are NOT opposed to a daycare center only the location of the
center,

Newland stated that they believed that to be an ideal location for the children to
play in and thought residents would be pleased.

» Again CTCAC stated that green space should not be used for buildings and the
day care facility should be placed within the properly zoned area,

VY Y
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Carolyn McAllister, 9/26/04
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"Subj: Thank you

Date: 8/30/2004

To: nellie. maskal@mncppe-me.org
cC: Shileykim@aol.com, smithcar@mail.nih.gov, jersub13@yahoo.com, JJackman@wtplaw.com

Hello, Nellie.
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vvE JUST Wanied 10 1ake a moment 10 inank you o7 atien u

meeting of CTCAC and Newland Communities. We very much appreciated your
presence and your input relative 10 the intent of the Master Plan. As you know,
we are committed to upholding that concept.

Also, thank you for your ongoing help in providing information and documentation
for our research. We woulidn't have been able to wade through the volumes

Sincerely,
Kim Shiley
Carol Smith
Amy Presley

Jen Jackman
Inal Rirltardemn
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:Subi:- Thank You
Date: 8/30/2004
To: [ohn.carter@mncppe-me.or

cC: Shileykim@aol.com, smithcar@mail.nin.gov, jersub13@yahoo.com, JJackman@wiplaw.com

Helio, John.

We just wanted to take a moment to thank you for attending the August 26th
meeting of CTCAC and Newland Communities. We very much appreciated your
presence and your input relative to the intent of the Master Plan. As you know,
we are committed to ensuring that the developer(s) uphold that concept... and we
are delighted that you are equally insistent upon adherence to the intent of the
Master Plan and Project Plan.

We especially appreciated your support relative to the tentative September 30th
meeting. 1t seemed evident 1o us that that couid not proceed without prior
planning and agreement relative to the entire Main Street scape, and especially
the opposite/balancing East side.

Thank you for your time and effort. We look forward to continuing work with you.

Sincerely,
Kim Shiley
Carol Smith

Amv Presley
ny |

A |

Jen Jackman
Joel Richardson

Thursday, May 19, 2005 America Online: Synergiesinc
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;Shbj: Thank You
Date: 8/30/2004

To: Wynn.witthans@mneopc-me. org
CC: Shileykim@aol.com, smithcar@mail.nih.gov, jersubl3@yahoo.com, Jiackman@wtplaw.com

Heilo, Wynn.

We just wanted to take a moment to thank you for attending the August 26th
meeting of CTCAC and Newland Communities. We very much appreciated your
presence and your input relative to the intent of the Master Plan. We are very
happy to know that you are so committed to upholding that concept.

As you are aware, the residents of CTC expect adherence by the deveioper(s) to
the intent of the Master Plan and Project Plan. Together with M-NCPPC, we can

ensure the promised outcome for the ¢ community and county at large. We

appreciate all the work you have done to date in this regard and we ook forward
to supporting you in your efforts from this point forward.

Sincerely,
Kim Shiley
Carol Smith

Amy Presley

Jen Jackman
Joel Richardson

Thursday, May 19, 2005 America Online: Synergiesinc
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:Subj: Thank You
‘Date: 8/30/2004

To: Sue Edwards@mncppc-me.qrg
‘CC: Shileykim, smithcar@mail.nih.gov, [ersug‘la@yghoo com, JJackman@wtplaw.com

Hello, Sue.

We just wanted to take a moment to thank you for attending the August 26th
meeting of CTCAC and Newland Communities. We very much appreciated your
presence and your input relative to the intent of the Master Plan. As you know,
we are committed o ensuring that the developer(s) uphoid that concept... and we
- are delighted that you are equally concerned with their adherence to the intent of
the Master Plan and Project Plan.

Together with M-NCPPC, we c"". ensure the promised outcome for the
community and county at large. We appreciate all the work you have done to
date in this regard and we look forward to supporting you in your efforts from this
point forward.

Sincerely,
Kim Shiley

Carol Smith

Amy Presley
Jen Jackman
Joel Richardson

Thursday, May 19, 2005 America Online: Synergiesinc
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'Suﬁj: Thank You
Date: 8/30/2004
To: kambrose@newlandcommunities.com

‘cC: gmodjeska@newlandcommunities.com, cmaier@newiandcommunities.com,

tdavis@newiandcommunities.com, tbrown@linowes-law com, Shileykim, smithcar@mail.nib.gov,

jersub13@yahoo.com, JJackman@wiplaw.com

Hello, Kim and all.

We just wanted to take a moment to thank you for attending the August 26th
meeting with CTCAC and M-NCPPC to review concerns and potential issues
with development of CTC. We very much appreciated your presence and your
willingness to discuss the concept and intent of the Master and Project Plans. As
you know, CTAC is committed to ensuring that the Master Plan concept be
upheld, and eager to work with Newland to foster that compliance relative to the
proposed retail area, the Main Street/Town Square area, and overaill CTC
development.

Working together with Newland and M-NCPPC, we are confident that a
successful plan will be derived for development that reflects the intent of the
Master Plan and appropriately serves the community and county at large.

We look forward to hearing back from you this week relative to your response on
issues raised and your proposed next steps.

Sincerely,

Kim Shiley
Carol Smith
Amy Presley
Jen Jackman
Joel Richardson

Thursday, May 19, 2005 America Online: Synergiesinc
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‘Subj: Additional questions
Date: 8/30/2004
To: john.canter@mncppc-mc.org

iCC:_Shileykim@aol.com, smithcar@mail nih.gov

Hi, John.

Our group was left with a few questions regarding zoning, Project Plan
requirements and the overall site plan approval process. We would appreciate
the opportunity to speak with you further; however, we understand that your
schedule is very hectic. In view of that, it would be our pleasure to take you {and
Wynn?) to lunch tomorrow or later this week.

Il give you a call later today to determine a convenient date and time.

Sincerely,
Amy Presley

Thursday, May 19, 2005 America Online: Synergiesinc
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'Subj: Re: meeting announcment
Date: 9/2/2004

To: smithc@efdb .nci.nih.gov
Hi, Carol....

Made a few changes...hope you don't mind (I do a lot of editing on projects and
can't seem to help myself ..LOL).
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At the last Town Meeting (August 4, 2004; over 100 residents
in attendance) the residents of the Clarksburg Town Center
formed an Advisory Committee (CTCAC) to work with

I + Af o T
Newland Communities on the development of the Town

Square and Retail Center plan. This was done in response to
the previous meetings with Newland (July 27 and prior) which
alerted residents to issues surrounding Newland's site plan
proposal (relative to conformance with the Master Plan) and

the rncnrinni-c nnnrl far a renresentative hnrhl to investigate
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and take action on these issues.

Since their election on August 4, the CTCAC has covered
much ground with Newland and with Maryland National Park
and Planning Commission (M=NCPPC). Most significantly, a
meeting was held on August 26 with CTCAC, Newland
Communities, M-NCPPC, and County Officials. In order to
bring all residents up to date on the results of these
meetings, as well as interim findings of the CTAC, we are
holding a meeting on September 16, 2004. This meeting will

= e = e S - i e S iy
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only be open to the people who live in the Clarksburg Town

Center community. It is important that we as residents stay
informed and remain involved with the development of our

LT Wi W vl iiGd I WU Ul

neighborhood, as we all share the vision for CTC and have
invested in this community through our special Clarksburg
tax.

Your attendance will be greatly appreciated!
Meeting Details:

Date: Thursday, September 16, 2004
Time: 7:30 pm

Location: Hyattstown Fire Station

FERN1 Eradarialy D~

~el 1346 B
VW TS GN TWUICU U‘\

A Newwnd T o
355), 2nd Floor

Directions: Turn right onto Rt. 355 (Frederick Road) and

follow 355 to the intersection of Hyattestown Mill Rd. The
firehouse is on the right.

Carol Leigh Smith
EFDB/NCI/NIH
301-435-5215

Thursday, May 19, 2005 America Online: Synergiesinc
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Clarksburg Town Center Advisory Committee

September 13, 2004

Via U.S. Maii

Kim Ambrose

Newland Communities

8201 Greensboro Dnive, Suite 817
McLean, VA 22102

Re:  Proposed mid-October meeting
Dear Kim:

We are writing on behalf of the Clarksburg Town Center Advisory Committee to express
our disappointment with Newland’s response to our meeting of August 26, conveyed in
your email of September 7, 2004. Our concerns can be characterized as falling into three
categories. First, we anticipated an ongoing working relationship with Newland
throughout the process of planning the Town Center and retail areas. Second, it was our
expectation and hope that the issues regarding the Town Center and retail areas would be
addressed prior to the public hearing tentatively scheduled for September 30, 2004, at
which the development of the area to the West of the Town Center is to be discussed.
And third, Newland’s response appears to indicate an intention to move ahead with little
regard for our mutual commitment to work together, as well as a failure to acknowledge
John Carter's expressed concerns regarding the need to develop both the East and West
sides as a cohesive unit.

We hope that Newland’s response arises from a misunderstanding of our expectations
and a miscalculation of our interest in remaining informed of and activelv involved in the
design and development of these — and all remaining — sections of the development.

Of particular concern is Newland’s failure to appreciate the necessity for transparency in
the process as a means to engender mutual trust. We continue in our desire 10 work
together in an amicable relationship for our mutual benefit, and hope that Newland shares
this desire.

As a step toward continuing this cooperative relationship, we would appreciate an
express commitment from Newland to submit the Site Plan Amendment Applications for
the East and West sides of the Town Center area.at the same meeting, afier all concerns
have been addressed. Moreover, we would appreciate more substantive updates of
Newland’s progress on the concerns addressed at the August 26 meeting — and
throughout the redesign process — so that we may understand the action that Newland
plans to take on this matter.

-



We firmly believe that timely and comprehensive progress updates are an important step
toward fostering a good working relationship. In fact, we request that Newland schedule
a progress update/working meeting with the CTCAC well in advance of the mid-October
date proposed in your email. This would hasten the progress toward a final design by
eliminating the possibility of Newland creating 2 new plan without full knowledge of the
residents’ perceptions of the proposed design and/or issues relative to variance from the
Master Plan concept and Project Plan guidelines.

We continue to appreciate Newland’s interest in working with the residents of Clarksburg
Town Center to design and develop a neighborhood we can all be proud of, and we look
forward to your response.

Sincerely,

Jennifer Jackman
Amy Presley
Joel Richardson
Kim Shiley
Carol Smith
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Sub;  Re: Follow—up
Date: 9/13/2004
To: kambrose@newlandcommunities.com

CC: landerson@newlandcommunities.com, idavis@newigndcommunities.com, tbrown@li es-law.
Shileykim{@aol.com, smithcar@mail.nih.gov, jersub13@yahco.com, Jiackman@wiplaw.com,
MaierPR@aol.com, gmodieska@areapropertiesiic.com, wynn. witthams@mncppe-me.org,

michael ma@mncppc-me.org, nellie. maskal@mncppe-me.org

Hello, Kim.

First, thank you for your response. It is good ta know that you are working
diligently on the issues, and on behaif of the CTCAC | apologize if you read more
into our letter than was intended. To be honest, your email response of
September 7 did not communicate what you have communicated today regarding
Newland's work on the issues presented August 26. The September 7 email
seemed to contradict the message that we heard from you at the August 26
meeting - i.e. that Newland would work with the 5 CTCAC members to receive
input for the revised plan. Our disappointment in your September 7 email,
specifically lack of information such as you shared today, generated the
concerned tone of our response letter.

After reading your email of this morning, | can assure you that knowledge of the
specific Newland efforts will help alleviate some of the concerns felt by CTCAC
and expressed in our response letter. However, we would still anticipate that
Newland would want the input of the CTCAC during the re-design phase rather
than waiting until the end of the process. We believe it wouid be helpful for us to
coliaborate between now and the proposed mid-October meeting. I'll give you a
call later today to get your thoughts and determine how we might work together
in the interim.

Again, thanks for your response.

Sincerely,
Amy Presley (on behalf of CTCAC)

----- Original Message-----

From: Kim Ambrose [mailto:kambrose@newlandcommunities.com]

Sent: Tuesday, September 07, 2004 12:12 PM

To: Shileykim@aol.com; Smith, Carol Leigh (NIH/NCI); jersub13@yahoo.com;
Jackman@wtplaw.com

Subject: Clarksburg Town Center

Hi Amy, Kim, Carol, Joel & Jennifer
Thursday, May 19, 2005 America Online: Synergiesinc



Page 2 of 3

| just wanted to touch base and iet you know that we have been discussing your
concerns with the Town Center component of Clarksburg and fee! that we would
be ready to get together again sometime in mid-October (before 10/15). I'll be
back in touch within 2 weeks to discuss a specific date, in the meanwhile if you
have any questions please e-mail or call me. Thanks.

Kim Ambrose

Newland Communities

NEW ADDRESS efiective farch 18, 2004:

8201 Greensboro Drive, Suite 817

McLean, VA 22102

703-9174174

703-917-4218 FAX

kambrose@newiandcommunities.com

In a message dated 9/13/2004 10:13:08 AM Eastern Daylight Time,
kambrose@newlandcommunities.com writes:

Hello Amy

I have to say that 'm very disappointed in the ietter that you've sent me. We
have been working diiigentiy and in good faith on this issue: meeting in-house,
talking with County officials as well as interviewing new architects and planners
to address the issues that your group has brought up. | would like to say that
we would be able to meet with you sooner than mid-October but given our
consultants workloads and the time we feel is needed to properly address this
site plan, Mid- October is a realistic timeframe. We are NOT hiding anything or
going behind your back as you seem to imply in your letter. We have agreed to
meet with your group and work towards a successful plan and that's exactly
what we plan to do. You should also know that we are NOT moving forward to
the Planning Board with the Phase 1A-4 residentia! plan on Sept. 30. 1saidin
the Aug. 26th meeting, that we would hold-off on that plan until we progressed
further on the retail center plan and that's exactly what we have done. | wouid
be happy to talk with you or any member of your group further about your
letter.

Kim Ambrose

Newland Communities

NEVW ADDRESS effective March 12, 2004
8201 Greensboro Drive, Suite 817

MclLean, VA 22102

703-917-4174

Thursday, May 19, 2005 America Online: Synergiesinc
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703-917-4218 FAX
kambrose@newlandcommunifies.com

Thursday, May 19, 2005 America Online: Synergiesinc



CLARKSBURG TOWN CENTER
RESIDENTS' MEETING -- SEPTEMBER 16, 2004
AGENDA
Date: September 16, 2004
Location: Hyattstown Fire House

Time: 7:30pm

AGENDA:
> introductions (Kim Shiley/Carot Smith — CTCAC Co-Chairs; CTCAC members)
»  Situation Qverview / Chronology of Events (July 27, 2004 meeting threugh prasent)

> Key Concems and Expectations Presented by CTCAC to Newiand and M-NCPPC {August
26, 2004 meeting)
o Concems
« Deviations to Master Plan/Project Plan and true “New Urban Development”:
s Proposed retail center
» Proposed supplemental residential development {multi-famity)

s Proposed Day Care Placement

o CTC Residents’ Expectations
*  Working relationship with Newland/CTCAC on behalf of CTC residents
+ Redesign and resubmission by Newland of site plan(s) for town square area
(West side and East side/retail center) in compliance with Master Plan
Concept ,
» Notification of and opporiunity for review of all future site plan proposals

» Response and commitments from Newland Communities and M-NCPPGC:
o Newland Communities
-« Agreement to form working committee with CTCAC
+ Agreement to posipone intended September 30 board hearing (West Side plan)
« Agreement to redesign the retail (East side) site plan (specifically to make
East/West sides cohesive in design and conforming to Master Plan concept)
* Agreement to meet with CTCAC to present new conceptuat design options
{eanly October) and receive input prior to re-submission to M-NCPPC
o M-NCPPC
« Disapproval of plan(s} as presented by Newland (specific issues regarding
placement of retail/positioning of buildingsfloss of greenway, deviation from
Master Pian concept, etc.)
* Requiremsnt that Newland redesign site plan(s) for resubmission
¢ Assurance to CTCAC that no plan(s) would be passed by the Board if not in
compliance with Master Plan Concept, or if significant resident disapproval

‘'was expressed to the board
+ Commitment to work with CTCAC to help ensure return to the Master Pian
Concept
+ Agreement to put CTCAC on list to receive all future site ptans/amendments
for review

# Next Steps / CTCAC Action Plan

7 Q&A ! Open Discussion



Su RE: Kim Ambrose

Da 9/21/2004 11:08:00 AM Eastern Daylight Time
Frc smithc@efdb.nei.nih.gov
To Synergiesinc@aol.com, shiteyk@mail.nih.gov

Sent from the Infernet (Details)

In the letter to the residents it is clear that they did NOT address the issue that irks so many of the residents. NO
condos in the retail section. Maybe they think that putting shops in the ground floor of the condos will make us
happy. Not so. In fact, I thought we said that on August 26th. If they want to wait untit they meet with us in
October to introduce. us to the architect then you can be a!most certain their new concept will still require
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the current plan. Maybe a simple list with enough detail to explain our reason for putting it on the lis.
—--0Original Message--—-

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]

Sent: Tuesday, September 21, 2004 10:23 AM

To: Smith, Carol Leigh (NIH/NCI); Shiley, Kimberly (NIH/NCT)

Subject: Re: Kim Ambrose

She did respond. She said that they intend to have the architect present at our meeting in early October. Their
plan was to study our comments and M-NCPPC input from Aug 26 meeting, incorporate into new concepts
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present and discuss ideas with us (with the Archltect present) and then wrap that into a final site plan proposat.
Su RE: meeting tomorrow

Da 9/24/2004 11:11:08 AM Eastern Daylight Time
Fre smithc@efdb.nci.nth.gov
To © Synergiesinc@aol com

Sent-from the Internet (Detajls)

Let's do the meeting next week so more people can attend. In the meanwhile we probably have enough notes
from our meetings and minutes to at least draw up a draft of the list to take to the meeting next week and have
the entire CTCAC approve it in time to get it to Newland and to Wynn before the months end. What do you both
think? If we meet on the 29th we could email Wynn and Kim Ambrose with the list on the 30th.

----- Original Message-----



Su RE: meeting tomorrow

Da 9/21/2004 11:35:34 AM Eastern Daylight Time
Fre smithc@efdb .nei.nin.gov

To Synergiesinc@act.com

cC shiteyk@mail.nih.gov

Sent from the Internet {Details)

I agree about the list. I sure hope Newland doesn't go back to the original plan and put condos across the street
from me but I don't know what's worse, condos or two over twos. 1 hope the height findings come back
supporting our claim that they are over the limit. 1 just hope they don't have some way to change the height
restriction. I have a feeling they can and will change it somehow.

If I get an OK from Kim, I'll change the meeting to next Wednesday the 29th. 0K Kim?
----- Original Message-----

From: Synergiesinc@aol.com [mailto: Synergiesinc@aol.com]
Sent: Tuesday, September 21, 2004 11:31 AM

To: Smith, Carol Leigh (NIH/NCI)

Subject: Re: meeting tomarrow

That seems fine, Carol. Next week woulid probably be better.
| do believe, however, that Kim is aware of that as an issue too. Also, John made it clear to Wynn ths that there

needed to bé research regarding heights of buildings relative to Condos, and that that would not be then most

appropriate for that séction, and that he would like to see > them come back with a plan that reflects the original
@ggﬂg_wgmmwm) That being the case, T do think that Wynn will convey that information. |
don't think it will hurt for us to submit the list to Kim, "at the suggestion of John Carter and Wynn Witthans, we
have prepared a consolidated list of the issues.....blah blah biah"..... as long as we word it carefully as a

response to M-NCPPC urging, rather than our laundry list of wishes.

.
Su RE: meeting tomorrow
Da 9/21/2004 12:11:17 PM Eastern Daylight Time
Fre shileyk@mait.nih.gov
"To smithc@efdb.nci.nih gov, Synergiesinc@aol.com

‘Sent from the Intermet (Details)

I've talked with Nellie; she's trying to locate some staff reports and planning board opinions and she said to
contact wynn re: approved site ptans/phases. Left a message for wynn
Have to go, will be back

Su RE: CTCAC Meeting

Da 972112004 2:21:51 PM Eastern Daylight Time

Frc smithc@efdb.nei.nih.gov

To smithc@efdb.nci.nih, go barboutir@att.net, bull30@comeast. net, timdeamos@comeast.net,

rdefrehn@nccmg org, antle@aoi com, susan@mrls com, dennis@dlearner.com,

cariandjeffi@comcast.net, murfs@comcast. net, nnagda@energenconsuiting.com,
Jddackman@wlplaw.com, jersub13@yvahog.com, Svnermestnc@aol com, shilevk@mail.nih.gov
Sent from the Internet {Details)

Hi Everyone,



Too many of you responded that you could not make the meeting tomorrow so we have decided to postpone it
until next Wednesday, Sept. 29th at 7:30 stilf at Kim's house. This also allows us time to gather more documents
from Park and Planning that we have requested. Please let me know if the new date works for you so I can give
Kim a head count.

Carol

Su RE: CTCAC Meeting

Da 9/2212004 11:24:22 AM Eastern Daylight Time
Fre shilevk@mail nih.gov

To smithce@efdb. nci. nih. gov, murfs@comcast.net
CC Synergtesmc@ao!.com

Sent from the Internet (Details)
(—\ greetings all,

mdl onilim sesmn i e ol [ SN, -s b e _......4:..

well neliie was supposed o have been at the meeting last evening to give me more documents, but she didn't
show. and wynn has not called me back yet i wili call her again today. Amy, have you spoken to her yet? |
may be able to go 1o P&P late friday, to pick up those missing puzzie pieces.

then. i am sure we need help. we need to come up with a list of issues/concerns for Wynn as she had asked
for. one of my concerns is with the church vista and that is one thing i'm trying to get more info about. can we
come up with a list of concerns (for wynn and also mentioned at resident's meeting) via email, then we may be
abie to have Mark tackie some of them. another issue that i need to find out more about is, how many grocery
stores will there be in the entire clarksburg town. seems o me there are many planned...cabin branch for sure. |
think this ts important to know in our negotiations of the town center retail.. i still believe we shoulid have the most
unigue grocery store in the entire community....and many restaurants.

\ more later.

Kim
Y



"Su RE: CTCAC Meeting

Da 8/22/2004 1:18:52 PM Eastern Daylight Time
Fre shileyk@mail.nih.gov
To Svneraiesinc@acl.com
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Sent from the Internet {Details)
yes, a conference call may work really well....any time/day specifically for you?

okay, two hsts because some of those resident's concerns may not involve KA, but someone else with Newland
and we may need ancillary committees to monitor. mark seems to be a hard charger and able to dig up info; just
want 1o keep his motivation up as well as some others.

last night's CCA planning meeting was concerning....so many clarksburg residents are angry. they hate that any
kind of development is happening. one weman's comments "what about bambie and his family, what about the
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ducks" ™"they've been here longer" that may be why developer's just don't take folks senously, the development
Is coming, we need to make sure it's done smartly...."smart growth". -

can you make the CCA general meeting next Monday? they do want an update of events presentatlon they ve

notified Newland, but no response yet. they haven't had a general mesting since July, so many folks need

updated. we can use so much of what you have already pulled together; we could do a tag team presentation.

I will stifl try to cantact wynn today, because i just want to get more info, so that we can come up with that list.
kim 1}

From: Synergiesinc@aol.com [ mailto:Synergiesinc@aol.com]
Sent: Wednesday, September 22, 2004 12:04 PM

To: Shiley, Kimberly (NIH/NCI)

Subject: Re: CTCAC Meeting

Hi, Kim.

Thanks for your relentless work, as usuall As for Wynn, | was holding off calling her until we had our list of
questions for her. | think we are dealing with two separate lists, though. We need one for the resident concerns
needing answers/investigation by Wynn (i.e. phasing of amenities? who audits developer's progress/completion
of one before moving to another? etc.) and one for the total list for transmittal to Kim Ambrose. The KA list should
merely summarize the points and issues as discussed Aug 26, pius the comments made from P&P specifi ically
reiative to what they want to see..and what we want {o see done.

Anyway, it would be helpful for Mark to work on the gathering of all supplemental issues -- a survey of what roads
are in bad shape, what amenities are not yet provided in areas where other development is complete, etc.

_Wynn should be getting back to us on the height issue this week? But ! do think we need a planned call with her -
TIMaybe we should set up and invite her to a conference call?
Let me know your thoughts.




Su RE: CTCAC Meeting

Da 9/2212004 3:42:52 PM Eastern Daylight Tlme
Fre shileyvk@mail.nih.qov
T Sunarpiesinefant. com
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Sent from the Infernet {Details)
About 15-20 minutes; very informal; something similar to our update (timeline of events). the CCA never saw the
proposed plans; they had no idea. We only showed it to their planning committee (Kathie/Paul/Krisna). So ! said
we will have it available for viewing and can have the project plan availabie too.
They are also going to prepare their members for a possuble maotion to support our position when that becomes
necessaty. Their next meeting in October will be the 25"
| also said we would tet them know when Newland contacts us for a review, so their planning committee can be
there as well.....hope that's pkay?

-—----0Original Message-——-

From: Synergiesinc@aol.com [mailto:Synergiesinc@aci.com]

Sent: Wednesday, September 22, 2004 2:12 PM

To: Shiley, Kimberly (NIH/NCI)

Subject: Re: CTCAC Meeting

hi, Kim. t plan to attend the Monday night meeting. Didn't know they still expected us to present. | wili be
away (upstate New York) from Friday a.m. through late Sunday, so not much time to prep... How much
time will they give and what format do you think we should use? Same as the CTC update meeting?

Let me know
Su RE:
Da 8/23/2004 2:20:12 PM Eastern Dayfight Time
Fre . smithé@efdb.ncinih.gov
To Synergiesinc@aol.com, shileyk@rmail.nih.gov
cc David@HunterFam.net, jersub13@yahoo.com
Sent.from the Intsemet (Details)
I can make it. Please Please don't let them change it to the 13th, 14th or 15th. It's possible I could swing the

13th but I am going out of town by no later than that Thursday a.m. All that to say that 3:00 on the 12th is fine
with me,

GREAT NEWS!t! Shall we snap a few mor pix of our favorite hot spots or do we have enough. T'll order prints of
all the ones I took plus the one Kim gave me from Silver Spring.  Kim-do you have more?

From: Synergiesinc@aol.com [mailto:Synergiesinc@aot.com]
Sent: Thursday, September 23, 2004 1:14 PM

To: Shiley, Kimberly (NIH/NCI); Smith, Carol Leigh (NIH/NCI)
Cc: David@HunterFam.net; jersubl3@yahoo.com

Subject: Re:

1. Siiit haven't seen the Gazette ariicie, but wili this afternoon. Sounds iike it was a good one. As for conference
call or lunch with reporter, | would be pleased to oblige.

2. GREAT NEWS from Kim Ambrose:

She left me a message this morning stating that they have decided that an "interim meeting” as we suggested
would be very helpful. They would like our core team to meet with them and their designers to give input and
show pictures we have gathered, efc. Suggested meeting date: October 12, Bethesda (Newland Office), "as
early as we can make it". Kim hoped for 3pm on, but | told her | would coordinate with our group and get back to
her tomorrow or Monday.

Hmmmm...seems like we will have a "charette"?!
All, piease get back to me with your earliest available time for a 10/12 meeting. | can make 3pm.



Bu CTC

Da 9/27/2004 9:16:11 AM Eastern Dayiight Time

Fre shileyk@mail.nih.gov

To wynn.witthans@mncppe-mic.org

CC john.carter@rmncppc-me.org, synergiesinc@aot.com, smithc@efdb.nci.nih.gov

Sent from the internet {Details)

greetings Wynn;
i'm needing to get in touch with you today and can be reached at home
(301-515-0144). i realize that it must be a busy time for you all; however,
the reason for my 3 attempts to reach you last week is that we do need some
information/clarification. “we are expected to update the CCA general
meeting this evening {monday, 27th Sep) and would like to have accurate
statements for them.
" specifically, we need:
(1) clarification of the height issue; discrepancies with data sheets
and project plan
(2) changes to the appoved project plan relative to the location of the
multifamily units, single family attached and townhomes (this impacts
Section 1A and must be addressed now due to request for site plan amendment)
{3) changes relative to the church vista; specifically, the current
absence of the "diagonal pedestrian mews". "the mews contains sitting areas
and two large lawn panels and connecting walks, linking the church with the
Town Square. the sitting area closest to the Town Square includes a trellis
and-a memorial to John Clark with the use of found headstones from the
family grave site. the mews develops a visual and walkable axis between the
church and the Town Square, highlighting these significant features of the
" existing and proposed development”.
(4) location of pool in town square area and absence of a proposed
tennis court.{why did the amount of recreation get reduced from the approved
project pian to the Phase 1 approval?) the project plan gives specific
location for this required recreation facilities. the proposed new location
for the pool impacts the church vista.

i do appreciate your assistance wynn and look forward to hearing from you

today.

Kim

Su RE:CTC

‘Da 9/27/2004 9:29.08 AM Eastern Daylight Time
Fre smithc@efdb.nci.nik.gov

To ‘ shileyk@maii;nih.qqy

cC Synergiesinc@aol.com

‘Sent from the Infernet (Details)

Hi Kim,

We need to hold her to the fact that she said they would get an inspector
out there to measure. We also need to know how high are the two over twos?
They are already selling them!!!



Su follow up

Da 9/27/2004 5:59:32 PM Eastern Daylight Time

Fre shileyk@mait.nih.gov

To wynn witthans@mnecppe-me.org

CC john.carter@mncppe-me.org, nellie maskal@mneppe-me,org, sue.edwards@mneppe-me. org,

synergiesinc@aol.com, smithc@efdb.neinih.gov
Sent from the internet (Details}

Wynn,

Thank you for taking the time to speak with me today concerning the issues !

——

- You will not be following up further through your office relative to
project building height verification; You would like us to contact the

developer (Newland) directly regarding the height issues and for any
documentation or validation ¢ of height regurements land compllance

! e —— e

- Regarding the church vista and view as initially proposed in the Master &

Project Plans and shown in the Phase 1 Site Plan (specifically relative to

the "diagonal pedestrian mews" - from a lawn mews to a street mews -as - NO B CINDAT ENTS
supporting the initially planned church vista), and the placement of the ’ 7T
community pool in that diagonal pedestrian mews, you maintain that those T oN RECO!

issues were already discussed and that the current development plans seem

acceptable in your opinion. Although | mentioned that this seemed to me to

be contrary to what was expressed b#)ohn Carter and all present at our FD = 1

meeting with M-NCPPC on August 217 you acknowledged that we have a Hh (N' )

difference of opinion on this issue. ¥ A’?—j

- Regarding the changes to the appoved project plan relative to the

location of the multifamily units, single family attached and recreation

areas, you maintain that the Project Plan merely showed a "series of sample
blocks" and that the initial locations on the Project Plan are not binding.

When reminded of the concern that condominiums were suggested to be placed
above the retail/office space on Mainstreet, you stated "we can talk about

that", as you believe the developer to be working within the guidelines of

the Project Plan.

i do not believe our conversation overall, was in keeping with the

information we discussed with John Carter, Nellie Maskat, Susan Edwards and
you at our meeting of August 21".*However, | will attempt to convey the
information accurately to the CTCAC and determine from there how we can
proceed on these issues.

As | mentioned, Newland is meeting with our CTCAC board, along with their
new architect/designer, on October 12 fo discuss our input relative to the
Commercial/Retail section. Although | do not fee! that it is appropriate

for the CTCAC to acquire the information from Newland regarding their
compliance with height issues, etc., | will present your suggestion and
opinions on that to the CTCAC and get back to you if we require further
information, validation or assistance from your office.

Thank you,
Kim Shiley



Su ‘RE:

Da 9/29/2004 B8:51:48 AM Eastern Daylight Time

Fre shileyk@mail.nih.qov

To Synergiesinc@aol.com, smithc@efdb.fAci.nih.gov
Sent from the Infemet (Details) S '

right on sister!! i agree; keep us spinning tactic and maybe we'll go away ........wrong!! this has been my
concern re. site plans....changes seem to be made, hut the planning board isn't seeing them ?77

tonight should be interesting.... | wonder what jerry will be saying.....kathie thinks we should have him investigate
the relationships and money linkages of the pianning board ...ie. who did they receive campaign funds. and
maybe cc too. i'll get more clarification from her. but whatever she thinks is public record and she says she'd
love to see it put in print.

more later

)

[Shiley, Kimberly (NIH/NCDH] ----- Original Message-----

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]
Sent: Tuesday, September 28, 2004 5:09 PM

To: Shiley, Kimberly (NIH/NCI); Smith, Carol Leigh (NIH/NCI)
Subject: Re:

Not a peep! | think we need to copy Michael Ma on the response to Wynn and then | will follow-up with a call to
him to get the height check in motion. | think it will help if we first review all the height notations on the site plans
we have.....

better than that, we need to somehow validate that we have ALL of the site plans and confirmation as to which
belongs to which ... and which is THE site plan that counts relative to height!!! | don't doubt for one minute that
the ambiguity of the process is an evolved skill and protection to cover butts and to enable the developers!



Su FW: follow up

Da 9/30/2004 3:28:38 PM Eastern Daylight Time
Fre shileyk@mail.nih.gov
To synergiesinc@aocl.com, smithc@efdb.nci.nih.qov

Sent from the Intemmel (Details)

--—-0Original Message——

From: Witthans, Wynn [mailto: Wynn. Witthans@mncppc-mc.org)
Sent: Thursday, September 30, 2004 3.04 PM

To: Shiley, Kimberly (NIH/NCH)

Subject: RE: follow up

Kim -

Please let me clarify your summary of our quick phone calt -

1. We have foliowed up on the request for more info re the height of the
Buzzuto condos. We are waiting for more information from the developer.

2. The diagonal street was part of the project plan and was, at one time,
proposed to be a pedestrian mews. It is now approved as a sireet, per the
originai project plan. The peo! is not within the street, but is within the
block. It should not biock any views between the church and central green.
The pool was at one time integrated within the muttifamily units - it's
proposed location (across the street) places it more centrally within the
subdivision. Let's talk further about this with a drawing in front of us, so

I can better understand what your concerns are.

3. 1 had a lengthy conversation with John Carter this week with your fist of
questions/concerns in front of us. Johh asserted to me, as he feels he has

done in public meetings, that the Project Plan provides one level of design.

This level of design is amended and modified by subsequent (more detailed)

site plans as long as the modifications to the Project Plan reinforce the

essential principles of the Project Plan. Within this understanding is a

degree of flexibility (or "morphing” as we discussed earlier) which can
sometimes lead to differances of opinion. As a combined staff, whether in

the Development Review division or the Community-Based Planning division, we
expect the Project Plan will be upheld through subsequent approvals.

| hope this helps.

Wynn E. Witthans

Development Review Division, M-NCPPC

8787 Georgia Avenue, Silver Spring MD 20910-3760
Site Plan Review

(301)495-4584

mailto:Wynn Witthans@mncppe-mc.org




Su RE: follow up

Da 9/30/2004 8.03:53 PM Eastern Daylight Time
Frc shileyk@rmail.nih.qov
To Synergiesinc@aol.com, smithc@efdb.nci.nih.qov

Sent from the Internet (Details)

géez, 1 actually thought something was on fire over your way...glad to know
it's steam )

yep, kinda thinking the same crummy thought.

but, john carter has left a message on my machine; call me so i can let you
hear it; I'll write down ver baitum (sp?) what he said so i can repeat

only bad thing is that i'm exhausted and will probably be asieep by 830; but
i'm up at 0500.. call if you can before or in the am. i leave for work at

0610.

he suggested i return his call tomommow..maybe we can get that conference
call going in the afternoon

it's interesting that she didn't cc it to john carter 77?7 like we wouldn't

let him see it.

kim

—--Qriginal Message-—-

From: Synergiesinc@aol.com

To: Smith, Carol Leigh (NIH/NCI); Shiley, Kimberly (NIH/NCI)

Sent: 9/30/2004 6:34 PM

Subject: Re: follow up

What the heck she was saying was that she is supporting things as they
come along in their "morphed” fashion...asserting that they are indeed

in keeping with the intent of the Project Plan. We've got frouble here
ladies....and it's the kind that is merely reflective of the more

setious issues within M-NCPPC. | believe that we need to get something
in a written form from John stating his requests (i.e. to see the site
ptan(s) return to the "original project pian”..and his other emphatic
statements relative to the "mews" and streetscape). It appears to me
that Wynn will twist anything to suit the developers. DO YOU SEE THE
STEAM coming from my head?!!

Su 'RE: follow up
Da 10/1/2004 5:09:43 AM Eastern Dayiight Time
Fro shileyk@mait.nih.gov

To \smithc@efdb.nci.nih‘qov‘, Synergiesinc@aol.com
-Sent from the Internet (Detaits) '

he said:

"hi, this is john carter with park and planning calling. i know it's iate,

but it's planning board day. i see you have some emails here and i am sure
you're getting a response from us. but i'm curious as to what else you
would need. there are a series of questions you had. ive got answers and
let's see if that matches what everyone has said here. call me back'.

i've check the organizational chart at P&P:

Charles R. Loehr, is the Director

there are 16 offices, divisions, programs under him

John Carter is the Division Chief for Community-based planning

Richard Hawthorne, is the Acting Chief of Development Review....i wonder if
this is old and if Michael Ma has replaced him recently
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Subi:  RE: Follow-Up
‘Date: 101112004
To: john.carter@mn ~MC.0

CC: smithcar@mail. nih.gov, Shileykim@aol.com

Hello, John.

Kim, Carol and | wouid like to speak with you today, if possible, to discuss some
pressing issues relative to the concerns we presented at our last meeting with
you, Wynn, Nellie, and Susan. For your review, we have forwarded the response
we received from Wynn Witthans regarding our specific questions on the action
items she agreed to handle. (Our comments are in blue.)

We would greatly appreciate it if we could discuss these and a few other items
with you today. We wouid be available any time between 2:30-4:30 for a
conference call. Please let us know what time would work for you. (I will forward
a conference dial-in number to all shortiy.)

Subj: FW: follow up

Date: 9/30/2004 3:28:38 PM Eastern Daylight Time
From: shileyk@mail.nih.gov

To: synergiesinc@aol.com, smithc@efdb.nci.nih.gov
Sent from the Intemet (Details)

——QOriginal Message-—-

From: Witthans, Wynn [mailto:Wynn.Witthans@mncppe-mc.org]
Sent: Thursday, September 30, 2004 3:04 PM

To: Shiley, Kimberly (NIH/NCI)

Subject: RE: foliow up

Kim -

Please iet me clarify your summary of our quick phone call -

1. We have followed up on the request for more info re the height of the
Buzzuto condos. We are waiting for more information from the developer. Our
understanding was that Wynn agreed to have a zoning enforcer sent out to the
site to determine the height and review that against the project plan
requirements. It seems odd to try to get this information from the developer.
Nellie advised that we couid make the request directly to Michael Ma to have a
zoning person sent out, but based on Wynn's response, we are unsure how to
proceed. Additionally, Neliie mentioned that the height fimits are recorded on the
site plan attached to the Project Plan with Board approval. We are having
difficulty determining exactly which plan should be used as the finai reference

Friday, May 20, 2005 America Ouline: Synergiesinc



Page 2 0of 4

here.

2. The diagonal street was part of the project plan and was, at one time,
proposed to be a pedestrian mews. It is now approved as a street, per the
original project plan. We are unciear as to why Wynn references the original plan
when necessary to support the developer changes, but not to support (in our
opinion) the intent of the Master Plan. On the original plan, we do see a street,
but not breaking up the mews as we feel is being done now. We thought that
you and all of those present at our meeting at M-NCPPC agreed that the
pedestrian mews as originally planned, with an unbroken church vista, was what
was expected from the developer. We need clarification on this point. The pool is
not within the street, but is within the block. It should not block any views
between the church and central green.

The pool was at one time integrated within the multifamily units - it's

proposed location (across the street) piaces it more centrally within the
subdivision. Let's talk further about this with a drawing in front of us, so

| can better understand what your concems are. Again, we would like your
clarification on this and your opinion as to current placement with reference to the
church vista.

3. | had a lengthy conversation with John Carter this week with your list of
questions/concerns in front of us. John asserted to me, as he feeis he has

done in public meetings, that the Project Plan provides one level of design.

This level of design is amended and modified by subsequent (more detailed)

site plans as long as the modifications to the Project Plan reinforce the

essential principles of the Project Plan. Within this understanding is a

degree of flexibility (or "morphing” as we discussed earlier) which can
sometimes lead to differences of opinion. It seemed quite clear to us that you
‘expressed a desire to see the developer return to the original project pian reiative
to the town square and streetscapes - i.e. layoutfiypes of buildings, and as you
mentioned, even "down to the number of awnings”, etc. We would like to know
how much flexibility is afforded the developer under the “morphing” principle.
This seems too vague 1o us and we would like to know the paramefers. As a
combined staff, whether in

the Development Review division or the Community-Based Pianning division, we
expect the Project Plan will be upheld through subsequent approvals. We are
already seeing that the project plan is not being upheld to the degree we feel
necessary... we see loopholes being created through approval of certain
amended plans. We need assistance in determining how to help M-NCPPC
ensure that the Master Plan and integrity of the concept are upheld.

It would be very helpful to discuss these points with you, and to get your

W

sues. With the notion of aliowabie "morphing,” we have

1
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growing concern relative to the newly proposed hearing date of Oct. 28 for the
West side of the Town Square/Phase 1A approval. Since Newland will be unabie
to present new concepts to us for the East side/Retail section prior to that date,
and knowing that "morphing" allowances seem to be acceptable, we fear that the
"compatibility” and "cohesiveness” you stressed as required for the Town Square
will be abandoned through an ambiguous approval process.

Once again, thank you for your time in assisting us. Please give me or Kim a call
to confirm your availability for a conference cali.

Regards,

Amy Presley
301-916-7969 (office)
301-526-7435 (mobile)

| hope this helps.

Wynn E. Witthans

Development Review Division, M-NCPPC

8787 Georgia Avenue, Silver Spring MD 20910-3760
Site Plan Review

(301)495-4584

mailto:Wynn. Witthans@mncppe-mc.org

-—--Original Message—-

From: Shiley, Kimberly (NIH/NCI) [mailto:shiieyk@mail.nih.gov]

Sent. Monday, September 27, 2004 5:59 PM

To: Witthans, Wynn .

Cc: Carter, John; Maskal, Neliie; Edwards, Sue; 'synergiesinc@aol.com’;
Smith, Carol Leigh (NIH/NCI)

Subject: follow up

Wynn,

Thank you for taking the time to speak with me today concerning the issues |
submitted via email. Confirming our conversation today, | understand that:

- You will not be following up further through your office relative to
project building height verification; You would like us to contact the
developer (Newland) directly regarding the height issues and for any
documentation or validation of height requirements and compliance.
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- Regarding the church vista and view as initially proposed in the Master &
Project Plans and shown in the Phase 1 Site Plan (specifically relative to

the "diagonal pedestrian mews" - from a lawn mews to a street mews -as
supporting the initially planned church vista), and the placement of the
community pool in that diagonal pedestrian mews, you maintain that those
issues were already discussed and that the current development pians seem
acceptable in your opinion. Although | mentioned that this seemed to me to
be contrary to what was expressed by John Carter and all present at our
meeting with M-NCPPC on August 21, you acknowledged that we have a

difference of opinion on this issue.

- Regarding the changes to the appoved project plan relative to the

location of the multifamily units, single family attached and recreation

areas, you maintain that the Project Plan merely showed a "series of sample
blocks™ and that the initial locations on the Project Plan are not binding.

When reminded of the concern that condominiums were suggested to be placed
above the retail/office space on Mainstreet, you stated "we can talk about
that", as you believe the developer to be working within the guidelines of

the Project Pian.

| do not believe our conversation overall, was in keeping with the

information we discussed with John Carter, Nellie Maskal, Susan Edwards and
you at our meeting of August 21. However, | will attempt to convey the
information accurately to the CTCAC and determine from there how we can

proceed on these issues.

As | mentioned, Newland is meeting with our CTCAC board, along with their
new architect/designer, on October 12 to discuss our input relative to the
Commercial/Retail section. Although i do not feel that it is appropriate

for the CTCAC to acquire the information from Newiand regarding their
compliance with height issues, etc., | will present your suggestion and
opinions on that to the CTCAC and get back to you if we require further

information, validation or assistance from your office.
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very curious myself. TO Piscdss THIS
Su RE: follow up

Da 10/1/2004 9:45:31 AM Eastern Daylight Time

Fre smithc@efdb.nci.nih.gov

To Synergiesinc@aol.com, shileyk@mail.nih.qov

Sent from the Intemet {Delaifs)

Stab away Amy!!
—---Original Message-----
From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]
Sent: Friday, October 01, 2004 9:40 AM
To: Smith, Carol Leigh (NIH/NCI); Shiley, Kimberly (NIH/NCI)
Subject: Re: follow up
F
Exactly my thoughts, Carol. We should do this by sending to him the copy of Wynn's email and then restating
what we believed him to say. We also need to make clear that we are a little disturbed by the ambiguous
references to the project plan being able to "morph” at site plan submittal..... let's get an official M-NCPPC

definition of the importance and binding aspect of the project plan. . . Kim, care for me to take a stab at the
response?

‘Su RE: follow up

Da 10/1/2004 11:42:48 AM Eastern Dayi_ight Time
Fre shileyk@mait.nih.qov

To smithc@efdb.nci.nih.gov, Synergiesing@aol.com

Sent from the Internet (Details)

more:
Sec. 59-D-3.4. Action by Planning Board.

(@) A public hearing must be held by the Planning Board on each site plan application. The Planning Board
must approve, approve subject to modifications, or disapprove the site plan not later than 45 days after receipt of
the site plan, but such action and nofification is not required before the approval of a pretiminary plan of
subdivision involving the same property. The Planning Board then must notify the applicant in writing of its
action. {n reaching its decision the Planning Board must determine whether:

(1) the site pian is consistent with an approved development plan or a project pian for the optional
method of development, if required;

Su Lunch Date w/ Nancy FLoreen

Da 10/1/2004 2:08:23 PM Eastern Daylight Time
Fre smithc@efdb.nci.nib.gov

To shileyk@maii.hih.gov, Synergiesinc@acl.com

Sent from the Internet {Details)

Hi girls

We have a lunch date with Nancy Floreen. Wednesday Oct. 20th at 12:30. I may push for a little earlier. Can
you both make it?



Su RE: Conference Call Diai-in Information

Da 101172004 2:09:43 PM Eastern Dayllght Time
Fre smithe@efdb.nei.nih.gov
To Svynergiesinc@aol.com

Sent from the Internet (Details)

----- Original Message---—
From: Synergiesinc@aot.com [mailto:Synergiesinc@aol.com}
Sent: Friday, October 01, 2004 1:08 PM

To: john.carter@mncppe-mc.org
Cc: lefh Carol Leiah !I\ITI—III\I!“T\ Shilevkim®@aol.com

has LR Y LU T o =] A

Subject: Conference Ca|| Dtal -in Informatlon

Hello, All.

I have provided a conference call dial-in number below. This shouid be active all day, so whatever time we
confirm will be fine.

John - | neglected to invite Nellie on the call, but please do so if that's appropriate and she's avaitable.

Conference Call Info:
Conference Call Number: 641-497-7324
Passcode: 831998
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Subj: Thank you

Date: 10/13/2004

To: kambrose@newlandcommunities.com

cC: ithc@efdb. nci.nih.gov, jersubl 3@yahoo.com, rdefrehn@ncemp.org, JJackman@wtpiaw.com,

ttmdearrgs@ggmgast ne& muds@comeast net, qhtl@uk((?lmali nin.gov, ipowell@cpia.com,
_ dawdkrtchens@cowercamf com

Hello, Kim.

Just wanted to thank you for hosting the meeting last night. We appreciated the

forum for idea exchange with David and Les, as well as the contributions from
Rick and Thf’lr‘l We were imnressed h\! nn\nﬂl e lina Af questionina :n-}d his
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apparent ability to assimilate our dlverse comments.

We believe we made good progress in communicating the residents'
expectations relative to the Master Plan/Project Plan and understanding
Newland's desire to work together to derive a mutually beneficial solution.

We look forward to meeting wit

Ve IR AL TS RT LAY WA TN LI g P

proposed solutions.

Sincerely,
Amy Presley, on behalf of the CTCAC

PS 1 did not have Rick's or Todd's email. Would you kindly forward this to
them? Thank you.
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:Subj: Follow-up
‘Date: 10/13/2004
To: michasl. ma@mncppe-me.org
CC.  Shileykim@aol.com, smithcar@mail.nih.gov, wynn.witthans@mncppe-me.org

Hello, Michael.

Kim and | wanted to thank you for taking the time to meet with us on Monday.

We appreciated your time in discussing our concerns, and your referral to
Dougias Johnsen relative to ongoing site plan enforcement issues.

As discussed, we are most concerned with the deviations to Project Plan
Guidelines which may be inherent in some of the site plans previously approved.
Understanding that due to process gaps, potential oversights, and/or
developer/builder submission errors, there could have been some efronecus
approvals, we appreciate your willingness to review existing site plans to
determine compliance with the Master Plan and Project Plan Guidelines. We will
also be further reviewing the issues we discussed relative to placement of
significant buildings and other potential deviations to initially proposed site
designations for various residential, commercial and amenity locations.

As you suggested, we did get a copy of the Site Plan Enforcement Document
from Wynn. Unfortunately, the document in her files was missing one page
(Page 4), but she has agreed to get a copy of this for us. We were unable to find
a copy of the approved site plan containing the Bozzuto condominium we
discussed, and Wynn was only able to advise us that she confirmed with the
developer that it was 4 stories (that the supplemental lofts do not count as a
story). We appreciate your offer to follow up on the specific height issue relative
ta the 4-story/45' height limitation clearly designated within the Proiect Plan

Guidelines vs. the Buzzoto condominium height which we are certain exceeds
the limitation.

As you directed, we will be in touch with Douglas Johnsen to discuss our
concerns and request zoning enforcement assistance. However, we remain
concerned that if the zoning enforcement group is enforcing based on approved
site plans, site plans which may have deviated from the Project Plan Guidelines,
that they may actually be enforcing plans that go against the Master Plan and
Project Plan intent. On this issue, we appreciate your further investigation.
Again, thank you so much for your time and attention. We will wait to hear from
you regarding the height issue and wili keep in touch regarding our progress with
the developer.
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Kind regards,
Amy Presley

301-916-7969 (office)
301-526-7435 (mobile)
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Subi  Fwd: Follow-up
‘Date: 101132004
To: nellie. maskal@mncppc-me.org

CC: mﬂaﬂﬂ@mp&mm susan.edwards@mncppc-me.org, smithcar@mait.nih.gov,

Hello, Neliie.

Thanks again for taking time to meet with us on Monday, and for your referral to
Michael Ma. We spent time with Michae! reviewing our concerns and eniisting
his help. He has commited to aSS|st|ng us and, spectflcally to looking into the
specific height deviation we believe exists with the Bozzuto condominium. For
your information, | am forwarding to you the foliow-up email as sent to Michael. |
meant to add your name to the email directly, but hit "send" too soon. We will
copy you, John and Susan on future emails and correspondence so that you can

remain aware of our efforts within that department.

We met with Newland last night, along with their architect, David Kitchen of
Cooper Carry. We feel that they were sincere in their desire to hear from the
residents as to what was expected for the town square look and feel, as well as
our issues regarding the "box" retail center and deviations from the Master Pian
intent. They have commited to meet with us again on October 26 to present their
redes:gn concepts. However, based on some of their language pertalmng to
"grading issues," "englneermg issues” and "marketing issues" we remain

uncertain as to what they will present relative to the grocery store location and

Anati
surrounding pedestrian accommodation.

Please feel free to call me or Kim or Carol if you would like more detail on our
meeting with Newland. We are trying to keep open minds in the process, but are
insistent upon holding to the heart and intent of the Master Pian.

, and for all the time you have spent

us
r\rt\n Tk L PR B |
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ll

on the project in general. We gre

Again, thanks so much for meeting with
atly appi

educate us in the process.
Sincerely,

Amy Presley

301-916-7989 (office)
301-526-.7435 {mobi !e

ST Nl \lll
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Su FW: Claricsburg Town Center - Tax Burden

Da 10/13/2004 9:34:57 AM Eastern Daylight Time

Fre smithc@efdb.nci.nih gov

To shilevk@mail.nih.gov, Synergiesinc@aol.com

CC timdearros@comcast.net, JJackman@wiplaw.com, rdefrehn@nccmp.org, jersubl 3@yahoo.cor
murfs@comcast. net, nnagda@ENERGENconsuliing.com

Fils Clarksbu {10032 bytes) DL Time (TCP/AP): < 1 minute

Sent from the Internet {Detaifs)

Hi Ali,

Better late than never | suppose. Doug Duncan just responded to my email
from July 27th. i spoke with Nancy Hislop yesterday and she and | most

likely will talk today as she is very interested in what is happening. She

is the Asst. Director of the Upcounty Regional Services Center and reports

to Catherine Matthews. | think Duncan is only informed through Matthews who
is informed through Nancy Hislop who does the grunt work. She is the one
who attends our megtings and the CCA meetings.

If you feel we should respond to this email let's get something together
foday and get if fired off so Mr. Duncan can respond by Christmas.

Carol

-—-Original Message—--

From: Duncan, Douglas [mailto: Douglas. Duncan@montgomerycountymd.gov}
Sent: Tuesday, October 12, 2004 4:13 PM

To: Smith, Caral Leigh (NIH/NCI)

Subject: RE: Clarksburg Town Center - Tax Burden

Dear Ms. Smith:

Thank you for your e-mail regarding the revised plans for the Clarksburg
Town Center retail development. 1 apologize for the delay in responding.

| have been made aware, through Catherine Matthews, Director of the Upcounty
Regional Services Center, that your citizens’ group has had meetings with

both the Maryland-National Capital Park and Planning Commission and Newland
Development to air your concerns and to discuss the means by which this
situation may be remedied. }also know that Newland is in the process of
redesigning the retail parcel to better realize the original vision for that

area and is working with your group to come to a mutually satisfactory

design.

We do want the Clarksburg Town Center {o be a "centerpiece of Montgomery
County's last planned development along the |-270 Corridor" and | encourage
you to continue communicating with the developer and our upcounty staff.
Please be assured that | will continue to follow these deveiopments. f you
have further concerns or guestions, please contact Ms. Matthews at
240-777-8000.

Thank you for your continuing interest in making sure that Clarksburg is a
community where residents are proud to five, work and raise a family.



Su RE: Clarksburg Town Center - Tax Burden

Da 10/13/2004 9:43:18 AM Eastern Daylight Time
Fre JJackman@wiplaw.com
To smithc@efdb nci.nih.gov, shileyk@mail.nih.gov, Synergiesinc@acl.com

CC timdearros@comcast.net, rdefrehn@ncemp.org, jersub13@yahoo.com, murfs@comcast, net,
nagda@ENERGENconsuitmg com
Sent from the Internet {Details)

I have to say - - I am not very impressed by his response. For someone who took
almost 3 months to respond, you would think he would have had more to say. He (or
someone in his office) has definitely been in contact with Newland as is evidence
by his statement that "Ialso know that Newland is in the process of redesigning the retail parcel to better realize
the original vision for that area and is working with your group to come to a mutually satisfactory design”.

If we respond, I would state something along the lines of we hope that a mutually
satisfactory design is accomplished and that any approved design must strictly

comply with the Master Plan.

What do you think>

Su RE: Clarkshurg Town Center - Tax Burden

Da 10/13/2004 12:26:43 PM Eastern Daylight Time

Fre rdefrehn@nccmp.org

To smithc@efdb. nci.nify.aov, TD100001@ner.com, JJackman@wiplaw.com, shilevk@mail nih.gov,

Synergiesinc@aogl.com

fimdearros@gcomeast. net, 1¢=rl-':||h1 A@vahoo com, murfs@eoomeoast net

- _nnagda@ENERGENconsulting.com ' o
Sent from the Intemnet (Details)

Good morning, Everyone! -

Busy e-mail morning for all, | see!
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Adding my 2 cents on this last night's meeting, Duncan's reply and this morning's discussions:

| think that yesterday's meeting went about as well as we could have expected. Although Kim Ambrose wasn't
entirely successful at restraining her resentment about the process, the others seemed more meliow and fact that
they brought their architect in to listen to our concerns appears tobe a good start. Whether or not that was simply
a smart maneuver to show the county how responsive they are 1o these "unreasonable” demands of the

residents at some future date remains to be seen. We'll all know better when we see what David comes up with
by the 26th. if the Giant deal is really a driver, his revised drawings will still include a 63,000 square foot grocery
store not corggg;gmmﬁamntfrom the origi inal des designs. Recalling that everything is a negotiation and Rick’s
comments that there will be things we don't like and things they don't like, the end result should at very least
include some movement to make the Town Center area more pedestrian friendly, and a more inviting retait area.

| like the phrase "Come and Stay" and think we should continue to use that as a theme.

With respect to Doug Duncan's reply, | read it as an effort to sidestep the (taxation) issue you raised by a guy who
is iooking to a run for Governor the next time around, who doesn't really have strong feelings about what happens
in Clarksburg as long as he doesn't alienate anyone in the developer community - especially those who may play
an important part in financing that future campaign. We should continue to nurture the relationship with John
Carter who has a genuine interest in making this project a success and play hardball with Newland with respect to
the Master Plan only after (or if) it becomes clear that their best and final offer is not going to be acceptabie to
those of us who, as Carol said, will be left to live there after the developer is long gone.

Finally, with respect to the article on Newland's intent to proceed despite the opposition from the community, that
is what they would expect to do in the face of the "run-of-the-mill" opposition. Given how thorough and extensive
vour efforts have been at not onlv researchina what thev should have done in the first place. but finding the



political pressure points in the approval process, 1 don't think that even in their most optimistic moments they
actually believe that could happen -- explaining my eariier observation about Kim Amborse’s frustration at not
being able o move along at the pace they wanted. You have all been extremely effective in the work putin to
date. The best thing to do now is to keep applying the pressure.

See you on the 26th, if not before.

Best regards,

Randy

Su

Da 101 :_uggga 3:04:14 PM Eastern Daylight Time

Fr smithc@efdb.nci.nih.gov : .
To Synergiesinc{@aol.com, shileyk@mail.nih.qov

Sent from the Internet {Details)

How come nobody in that whole room last night could tell us how high a 2 over 2 is???? Sounds
like a p.s. to Michael Ma.

Carol Leigh Smith

Su I need to send this hefore 5:00.

Da 10/13/2004 4:18:26 PM Eastern Daylight Time
Fre smithc@efdb.nci.nih.gov

To “Synergiesinc@aol.com, shileyk@rmailnih.gov

.Sent from the.Internet (Details)

Hi David

It was nice to meet you last evening. Our group was impressed with the questions you asked

and your knowledge of new urban design. Bethesda Row is one of our favorite spots to frequent. In fact, many
of our group went there last night after our meeting. If we could get the same "come and stay" feel in the
Clarksburg Town Center that Bethesda Row has (on a smalter scale) we will be extremely pleased. We are
looking forward to getting together again on October 26. In the meanwhile should you have any questions or
need any additional information from us we can be reached at the following numbers:

Kim Shiley 301-435-5347 (office) or 301-515-0144 (home)
Amy Presley 301-916-7969 (ofﬁce) or 301-526-7435 (cell)

F oy B o A1 A2 ALy e FAN I.AIADY
Carol Smith 301-435-5215 (office) or 240-472-3742 (cell)

(5 arol Smith
301-435-5213



‘Su Everyone's thoughts on one page.

Da 10/13/2004 4:43:51 PM Easiern Daylight Time
Fre smithc@efdb.ngi. nih.gov

To Synergiesinc@aol.com

CcC shileyk@mail.nih.gov

Sent from the Interet {Details)

Amy:

| agree with those thoughts, Jen. Also, | would ask specifically what Doug's office intends to do to ensure
compliance with Project Plan Guidelines. | would request that they investigate current processes which enable
loopholes and allow for deviations through the site planning process. | would ask whether his office is concerned
that the potentiat exists for Clarksburg to go the way of Germantown if not closely monitored. | would ask what
his opinion is relative to Giant becoming a monopoly and whether he has been made aware that the residents
don't want 10 Giant Food stores within a & mile radius!!! (okay, a bit sarcastic and | wouldn't word any of it the way
| just did).

What does everyone else think?
Carol:

Given what was said in the meeting last night shouldn't we say “any approved design must strictly comply with
the spirit of the master plan or are we still demanding a return to the master plar. The master plan has serious
flaws. If David Kitchen can come up with a more desirable pian I'd rather see that first. thoughts?

Tim:

| concur. Simply adding "spirit of..." is most likely going to work better.

All negotiations and efforts with Newland after they deal with us still need County Approval, which is where we
have the most power/leverage.

| believe we need to be flexible with Newland, to a degree, but watch everything CAREFULLY .

Randy:

Good morning, Everyone!
Busy e-mail morning for all, | see!
Adding my 2 cents on this fast night's meeting, Duncan's reply and this morning's discussions:

| think that yesterday's meeting went about as well as we could have expected. Although Kim Ambrose wasn't
entirely successful at restraining her resentment about the process, the others seemed more mellow and fact that
they brought their architect in to listen to our concerns appears to be a good starl. Whether or not that was simply
& smart maneuver {o show the county how responsive they are to these "unreasonable” demands of the

residents at some future date remains to be seen. We'll all know better when we see what David comes up with
by the 26th. 1f the Giant deal is really a driver, his revised drawings will still include a 63,000 square foot grocery
store not considerably different from the original designs. Recalling that everything 1s a negotiation and Rick's
comments that there will be things we don't like and things they don't fike, the end result should at very least
inciude some movement to make the Town Center area more pedestrian friendiy. and a more inviting retail area.

| like the phrase "Come and Stay" and think we should continue to use that as a theme.

With respect to Doug Duncan's reply, i read it as an effon to sidestep the {taxation) issue you raised by a guy who
is looking to a run for Governor the next time around, who doesn't really have strong feelings about what happens
in Clarksburg as long as he doesn't alienate anyone in the developer community - especially those who may play
an important part in financing that future campaign. We shou!d continue to nurture the relationship with John

Cartar whn has a neniine interest in makina this nroiect a suceeas and nlay hardhall with Newlans with resnect o
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Subj: Re: FW: CIérksburg Town Center
Date: 10/15/2004 ’
To: kathie@FentonTitle.com

cC: Shileykim@aol.com, smithcar@mail.nih.gov

Hello, Kathie.

Thank you so much for sending that letter. Kim may have told you about our
meeting with Michael Ma on Monday. We are still awaiting a response from him
with respect to the actual height of the Bozutto condos and the height listed on
the approved site plan (we were unable fo obtain a copy of the site plan on
Monday). We discussed with him the procedural problem that may exist with the
site plan approval group potentially overlooking or not ensuring adherance to the
project plan guidelines.

For your information, | have pasted below a copy of the follow-up email we
submitted to Michael Ma after our meeting. | would be happy to give you further
details if you would like to chat about it or provide your thoughts on next steps
with his department.

Thanks again and look forward to speaking with you,
Amy Presley

301-916-7969 (office)

301-526-7435 (mobiie)

..........................................................................................................................

Subj:  Follow-up

Date: 10/13/2004 12:51:26 PM Eastern Daylight Time

From: Synergiesinc

To: michael.ma@mncppc-mc.org

CC: Shileykim, smithcar@mail.nih.gov, wynn.witthans@mncppc-mc.org

Hello, Michael.

Kim and | wanted to thank you for taking the time to meet with us on Monday.
We appreciated your time in discussing our concemns, and your referral to
Douglas Johnsen relative to ongoing site plan enforcement issues.

As discussed, we are most concerned with the deviations to Project Plan

Guidelines which may be inherent in some of the site plans previously approved.
Understanding that due to process gaps, potential oversights, and/or
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developer/builder submission errors, there could have been some erroneous
approvals, we appreciate your willingness to review existing site plans to
determine compliance with the Master Plan and Project Plan Guidelines. We will
also be further reviewing the issues we discussed relative to placement of
significant buildings and other potential deviations to initially proposed site
designations for various residential, commercial and amenity locations.

As you suggested, we did get a copy of the Site Plan Enforcement Document
from Wynn. Unfortunately, the document in her files was missing one page
(Page 4), but she has agreed to get a copy of this for us. We were unable to find
a copy of the approved site plan containing the Bozzuto condominium we
discussed, and Wynn was only able to advise us that she confirmed with the
developer that it was 4 stories (that the supplemental lofts do not count as a
story). We appreciate your offer to follow up on the specific height issue relative
to the 4-story/45' height limitation clearly designated within the Project Plan
Guidelines vs. the Buzzoto condominium height which we are certain exceeds
the limitation.

As you directed, we will be in touch with Dougtas Johnsen to discuss our
concerns and request zoning enforcement assistance. However, we remain
concerned that if the zoning enforcement group is enforcing based on approved
site plans, site plans which may have deviated from the Project Plan Guidelines,
that they may actually be enforcing pians that go against the Master Plan and
Project Plan intent. On this issue, we appreciate your further investigation.

Again, thank you so much for your time and attention. We will wait to hear from
you regarding the height issue and will keep in touch regarding our progress with
the developer.

Kind regards,

Amy Presley

301-916-7969 (office)
301-526-7435 (mobile)

Friday, May 20, 2005 America Online: Synergiesinc



Su FW: ctc

Da 10/18/2004 2:35:45 PM Eastern Daylight Time
Fre shileyk@mail.nih.gov
To Synergiesinc@agl.com

Sent from the Internet (Delails)

Just passing on; Kathie talked with wynn also; she just doesn't understand why we're making the height an
issue.... "it's four stories and that's what was approved"; Kathie said, yes wynn but there's a limitation to the height
of those four stories... wynn's comment below about asking developer/builder. We need to get that inspector out
there asap!

i talked with Kathie a bit about the most recent comments and she's concerned...said that's what happened in
Germantown...people were frustrated and just wanted some sort of retail....forgetting the big picture.

Well, just wanted o pass along

kim

----- Original Message----—

From: Kathie Hulley [mailto:kathie@FentonTitle.com)

Sent: Monday, October 18, 2004 10:12 AM

To: Shiley, Kimberly (NIH/NCT); Krisna_Becker@hgsi.com; Paul (andfor Mary) Majewski
Subject: FW: ctc

From: Witthans, Wynn {mailto:Wynn.Witthans@mncppc-mc.org]
Sent: Monday, October 18, 2004 10:03 AM

To: Kathie Hulley

Subject: cic

Kathie - | have inquired about the height of the Buzzoto condo buildings from the developer.
They have not given me the height of the buildings. When the second phase of the Clarksburg
Town Center went to the Planning Board, they were approved for 4 stories, which the buildings
are (as measured from the front doors). We are waiting for the builder to give us the actual
height of the buildings and then wiil get back in touch with you further. Thanks for your interest.

Wynn E. Witthans



Su RE: CTC

Da 10/19/2004 1:26;34 PM Eastern Daylight Time
Frc shileyk@mail nih.qov :
To Jlackman@wtplaw.com, smithe@efdb.nci.nth.gov, jersubl3@yahoo.com, rdefrehn@nccmp.or

timdearros@comcast. net, murfs@comcast.net, nnagda@ENERGENconsulting.com,
synergiesinc@acl.com

Sent from the Internet [Details)

greetings all ;)

just want to remind/udpate everyone:

tomorrow, Amy, Carel and | wilt be having lunch with Nancy Floreen, At-large Councilmember, we met her at the
CCA general meeting and she expressed an interest o meet with us; her statement to Newland at that
meeting..."this better not be another strip mal”

then in the evening, Mike Knapp is having his town hall meeting for all of Clarksburg. We put out a flyer stating
7pm; but it looks like Mr. Knapp won't be there until 8pm; however, we CTCAC could use that hour to talk with the
residents of CTC.

Amy has received several phone calls from P&P; action items (ie. height issues) are being addressed.

Carol has received emails from Nancy Hislop; it looks like Newtand will be meeting with her, folks from the library,
traffic and upcounty regional services on the 26th as well; in fact, right before our meeting with them.

So, there's still much work to do; so many people have been involved with the making of Clarksburg and
Clarksburg Town Center. Countless hours and years have gone into preparing the Master Plan, Project Plan and
Prefiminary Plan. So many folks from the community, P&P and County Council are counting on us {CTCAC) to
push forward and to make the vision a reality. _

hope o see you all tomorrow night.  we should also try to have a conference call or a quick briefing before the
26ih,

kim 3}

Su - - 'RE:CTC

Da 10/20/2004 9:04:56 AM:Eastern Dayhght Time -

Fre ' smithc@efdb.nei.nih.gov

To nnaqde@ENERGENQDnsultmq com, shslevk@_‘rl mh dov, svnermesmc@aol com
“Sent.from.the:internet (Detaﬂsz

Hi Niren,

The meeting is tonight at 7:00 at the Firehouse in Hyattsville. Mike Knapp will be there at 8:00 to hold an open
forum and answer questions for all Clarksburg residents. We found out yesterday that John Carter and Nellie
Maskal intend to come as well as Nancy Hislop from the Upcounty Regional Services Center. We delivered fiyers
door to door to make sure our community knows about the meeting. At the time we were told Mike Knapp would
be there at 7 p.m. It is his meeting and he changed i to 8:00 after the fiyers went out. We thought we could
use the hour before to update the community about all that has happened since the Sept. 16 community
meeting.

Su RE: Clarksburg

Da 10!20!20()4 9:28:40.AM Eastern Daylight Time
Fre  smithc@efdb.ncinih.goy -

To ADitchey@z-techcorp.com

cC Synergiesinc@acl.com, shilevk@mail.nih.gov
Sent from-the.intemeat (Details)

Hi Adrienne, e

Thank you forthe generous offer. | know how valuable your time is. Kim,

Amy and | sometimes think this has become a full-time job for us. We do
appreciate your offer and would appreciate it if you could take notes at any

of the meetings that the CTCAC or community attends regarding the Clarksburg
Town Center. As far as writing up the minutes, we would be happy with a
simple bullet style format. If you want to get more detailed that's great

but we just want 1o get the basic facts down. We just found out that John



Follow-Up / Mike Knapp
10/21/2004 3:56:38 PM Eastern Daylight Time

Josh. Bekee@montgomerycountymd gov

synergiesinc@aol.com

Daniela.Mova@montgomerycountymd.gov
Sent from the Internet (Details)

Amy ~

It was nice to see you again last night at the Clarksburg meeting. Mike would like to set up a time
to get together with both yourself, Carroll and Kim (and if there is anyone else who you think
appropriate, but still keeping it very small) to talk and follow-up on some of the issues that were
raised last night (and previously). Perhaps over coffee, lunch, breakfast? Whatever might work
best in trying to coordinate multiple schedules.

| have cc'd Daniela Moya, who handles Mike's schedule here in the office. If this is something
you and the others are interested in, feel free to contact her at 240-777-7955.

Thanks and if | can be of assistance with anything just let me know.

Joshua L Bokee

Aide to

Councilmember Mike Knapp
Montgomery County Council
100 Maryland Avenue
Rockville, MD 20850
240-777-7947 O

+ 240-777-71989 F



Re: what else 77
10/2512004
Shileykim C

Hi, again, Kim.

Will send this email asap ... as well as a similar one to Douglas Johnsen (MN-CPPC). Doug is
aware of these issues (I ieft several messages for him last week) and requested that | also follow-

up in writing.
Was innundated this morning with other work, but will send both emails ASAP.

Thanks,
Amy



Su RE: Clarksburg Town Center, and all Up-County Residents.

Da 10/25/2004 10:40:13 AM Eastern Daylight Time
Fre smithc@efdb.nci.nih.gov ’
To timdearros@comcast.net, shileyk@mail.nih.gov

CC jersub13@yahoo.com, shileyk@mail.nih.gov, JJackman@wiptaw.com, rdefrehn@nccmp .org,
murfs@comcast net, nnagda@ENERGENconsuiting.com, synergiesinc@aol.com

Sent from the Infemet {Details)

Hi All

The list was of alt the residents who have given us their emails. There were some on the list that have signed in
at meetings but didn't give an email address and only a phone number. I got some of the addresses from the tax
“Fecords and of course they have no emails and there are plenty more to get from the tax records. I oniy got a
few streets. This is an ongoing project and our ultimate goal is to send word of meetings via email. I don't mind
the door to door thing but Tt will be getting a bit Rippy oGt soon. ) '

Thanks again Tim. Great work.

Carol

Su RE: meeting with Newland 26 Qctober

Da 10/25/2004 2:31:31 PM Eastern Daylight Time

Frc smithc@efdb.nci.nih.gov

To Syneraiesinc@aol.comn, shileyk@®mail.nih.gov, JJackman@wiplaw.com, jersubi3@yahoo.com, -

rdefrehn@ncemp.org, limdearros@comeast.net, murfs@comcast.net,
- nnagda@ENERGENconsulting.com
Sent from the Internet {Details)

P R TRy ST SRR DUty [T

Don't expect me to keep quiet about those damri 2 ovei 2's. 1 want to know the height.

enough. Don't tell me nobody knows how tali they are. B.S.

-----0Original Message--—-

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]

Sent: Monday, October 25, 2004 12:56 PM

To: Shiley, Kimberly (NIM/NCI); JJackman@wtplaw.com; Smith, Carol Leigh (NIH/NCI); jersubl3@yahoo.com;

rdefrehn@nccmp.org; timdearros@comcast.net; murfs@comcast.net; nnagda@ENERGENconsuiting.com

Subject: Re: meeting with Newland 26 October

Hello, Kim and all.

Of course, | will be going to the Newland meeting tomorrow at 4pm. Also, Kim, | agree with EVERY point you

made relative to the grocery store sq.footage and other points regarding the Master Plan/Project Plan.

eserve any "final" respo
ur

F ise untll we are able to
continue to reinforce o

in my opinion, we shouid view the new design{s} they pres u
paints regarding scale

en
share the drawings with our entire CTCAC/CTC residents, bu
and Master Plan/Project Plan Guidelines.

t,
t

Do we need a conference call, or are we ali pretty much in agreement as io how to handie the meeting tomorrow?
Thoughts?

Amy



NMeeting Tomorrow
1012572004

kambrose@newlandcommunities.com .
Shileykim@apl.com, smithcar@mail.nih.gov, nellie. maskal@mncppc-mc
john.carter@mncppc-me.org, michael ma@mncppc-me.org, wynn;witths
mc.org, douglas. johnsen@mncppc-mc.org

Hello, Kim.

Wanted to confirm with you our meeting tomorrow at vour office at 4:00pm. We are looking
forward to reviewing the new conceptual plans that David Kitchens has designed for the Retail
and Town Square area.

On a separate note, we would like to get copies from you of the architectural elevations and site
ptans for the Bozutto condos (existing) and the 2over2's (under construction). We would
specifically like verification of the heights for these buiidings (not in "stories” but in “ft. "), as well as
heights of structures planned for Section 3. Your assistance in making these available to us at
the meeting would be greatly appreciated.

Amy Presiey



CTCAC Meeting
Friday, October 29, 2004, 7 pm

Welcome and purpose/objectives for this meeting

. Update from Parks and Planning and meeting with Mike Knapp

Observations from the meeting with Newland held on Oct 26™ (not including the
discussion on the specific options, which is Ttem 4 below). Building height issue and the
response we gave them.

. Description and discussion of two options presented by David Kitchens, an architect for
Newland. Parameters given to us: about 60k sq ft grocery store, up to 90k sq ft of other
retail space, and up to 100k sq ft of office space. Prepare/summarize our response for

handing over to Newland on Monday.

. Preparation of a list of bullets encompassing all issues of concern to us (requested by
Newland)

Other issues

a. Need and siting of Clarksburg fire station
b. Use of public-use space (civic building) in the town center area—TLibrary?

New business

. Adjourn



Retail Center
10/31/2004,
kambrose@newlandcommunities.com

kambrose@newlandcommunities.com, Shileykim@aol.com, smithcar@r
timdearros@comeast.net. rdefrehn@ncemp.org;, jlackman@wiptaw.corr
' nnagda@energenconsulting.com;, murfs@comcast.net

Hello, Kim.

- Wanted to give you an update on the CTCAC review process relative to the Town Square retail
options Newland presented last week. We are meeting with our CTCAC during the week, but will
not be able to respond with our comments by tomorrow. We will do our best to respond promptly
-- hopefully by end of week,

In the interim, we are also preparing our full "list of issues" as requested by Rick. As you know,
we have not yet received information on and are still very concerned with the height of existing
Bozzuto condos, as well as heights planned for the 2over2's and additional condos. There are
other issues, as discussed at our August 26 meeting, but we will include those in our list. We will

send the list to you as soon as possible. (It wouid be helpful if you could provide Rick's email

address.)

Please feel free to call me, Kim or Carol if you have guestions.

Thanks,
Amy Presiey



Meeting Follow-up

11/8/2004

wynn.witthans@mncppc-me.org

iohn.carter@mncppe-me.org, nellie. maskal@mncppe-mc.org, michael.m
me.org, susan.edwards@rncppe-me.org, smithc@efdb. nei.nih.gov,
sendtriciamessages@msn.com, shileyk@mail. nih.qov,

nnagde@ENERGENconsulting.com, jersubl3@yahoo.com, rdefrehn@r

timdearros@comcast.net, Lfantle@aol.com, cariandjeff@comcast.net,
murfs@comcast.net, JJackman@wtplaw.com

Hello, Wynn.

First, | would like to apologize for my absence at the meeting on Friday. | had an emergency on a
client project and was not able to break away.

Kim and Carol gave me the update regarding the meeting and, specifically, the discussions
relative to the height violations. | must tell you that | was disturbed to hear that you would attempt
to position the buildings in question as acceptable based on a "four story” height limitation, when
the Project Plan Guidelines specifically define the height limitation as 45" for residential. We
certainly expected that M-NCPPC would not only be aware of the guidelines, bu! would diligently
ensure adherence to such.

| am in agreement with Kim, Carol and the other CTCAC representatives on ali points they
discussed with you regarding the violation of the height restrictions. The CTCAC unanimously
agrees that buildings exceeding the height restrictions in the project plan guidelines must be
altered to comply.

We must also have assurance from M-NCPPC that existing approved site plans that are in
violation of Project Plan guidelines {conditions and findings) will also be addressed with the Board
and appropriately rectified with the developer. Further we would expect that more stringent
attention will be given to future site plan reviews to ensure adherence to all Project Plan
conditions and findings. The CTCAC representatives present at the meeting were pleased to
hear your assurances on these issues. Please advise us of your action plan for handling the
existing site plan violations.

We appreciated the discussion of the general design of the retail center. The experience and
insights of the M-NCPPC staff on this is very valuable to us. Regarding the library issue, which
was also discussed, we share your desire for further exploring the use of public-use space. There
may well be an alternative for the library site (such as within the retail center area, perhaps in lieu
of the bank?) that could eliminate the current parking concerns. We are happy to explore that
further.

We remain quite concerned regarding the retail center area and, especially, the supplemental
excavation currently planned by Newland. We appreciate your ongoing assistance in addressing
this issue and ensuring. that we don't wind up with artifically steep grading.

Overall, the CTCAC greatly appreciates the assistance received to date from all departments
within M-NCPPC. We understand the difficulty associated with multiple reviews and approvals of
site plans for a development as significant as Clarksburg Town Center. We will continue to be
involved in the active support of the Master Plan concept as we all strive to make the vision a
reality.

Sincerely,

Amy Presley,
on behalf of CTCAC



November 8, 2004

Dear Kim:
We are pleased that David Kitchens is working with Newland Communities to
offer design possibilities that may bring a resolution to our ongoing concerns.

We appreciate that you have shared two of the potential design options with us.
The entire CTCAC met on Friday, October 29, 2004 and the consensus is that
neither option is satisfactory. Our concern continues to be that the diaiogue with
you and the designs you have presented to date continue to feature the “big box
grocery store” strip shopping center format and the insertion of large residential
buildings into the retail/office space. The same concerns that the residents
found objectionable when originally presented to them last summer.

We are confident that Mr. Kitchens is capable of designing a retail center that
meets the Master Plan objectives and the Project Plan conditions and findings.
However, the pre-existing agreements with Regency Centers and their proposed
tenants, presumably based on assumptions that a run-of-the-mill strip mall
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design would be acceptabie has iimited both his ability to find a creative solution
and the possibilities and options to be considered. We continue to be optimistic
that an afternative design for a commercially viable retail center which integrates

I o el o~ | PP | o
the urban design objectives described in the Master Plan and a smali-town

atmosphere can be found. We have included specific suggestions to accomplish
that objective.

However, before we offer comments and suggestions on the two design options,
we wouild like to reiterate below the height issues. We await your response and
require detailed clarification on the height issues from you.

Height Issues
In our meeting of August 26, 2004, the issue of the height of the existing
condominiums with reference to the 45 * height restriction in the approved
Project Ptan was raised, as was the height of the proposed two over two
townhouse condominiums. Qver the last two months, while we have
repeatedly asked, we have not received specific answers or architectural

drawings that clarify the height issues, We know that such information
should be rp:-\rlrlv available with your architectural and engineering ctaff
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and/or subcontractors

The simple fact that our request has not been met leads us to conclude
that tt here could be a problem. With respect to our serious concern with
the height issues we want to stress again that the limits on heights, as
approved in the project plan and pursuant to Chapter 59 of the
Montgomery County code Project Plan must be met. Should these

specified limits be exceeded in the construction to date that would

AY



constitute a violation which {i) would reguire remedial action with
reference to the offending existing structures and (ii) assurances from you
and your subcontractors that such limits will be abided by in all current
and future development in the Clarksburg Town Center.

Comments on Design Options
The general concept of a 60 ft. wide walkway, which could be made into
an attractive, inviting area for pedestrians and for outdoor café seating, is
appeaiing. However, as expiained o us at the iast meeting with you on
October 26, 2004, the 60 ft. walkway located below the C-shape building,
which is an extension of General Store Drive from the west, has an
extreme grade. If we correctly recaii, it was said that the drop was
approximately 20 ft. over a linear length of about 150 to 200 feet of
walkway. We are unanimous that we do not want such an extreme and
artificial grade created. The topography of the area shows a drop of
about 5 ft. over a similar length span.

We oppose the mix of uses presented in the C-shape building. Pursuant
to Article 59-D.2.12 of the Montgomery County Code, the Project Plan
specifies the locations and uses of buildings and structures. This area is
designated as Retail/Office space only. Based on your proposal the C-
shape building with its proposed mix of uses could be six stories from the

parking lot view. Not only is this use not permitted, but this again goes

back to the probability that this violates the height restrictions.

We do not believe a bank is necessary as it would only serve the
population that belongs to that particular bank. A better use of the
building would be for a stand-aione restaurant, other retaii or relocated
civic spaceflibrary. It is a generally accepted practice to establish bank

services within a grocery store.

We are pleased with the orientation of buildings to streets on Clarksburg
Square Road as this fosters the creation of a transit-and pedestrian-
oriented neighborhood called for in the Master Plan.

The presentation of building pictures, two of which displayed curved
corners, presents an architectural interest that is welcomed, as it appears

to invite pedestrians from the town center into the retail area creating the
“come and stay” atmosphere mentioned in our meetings with vou.
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The expanded street-oriented retail areas in Option 3 we view as a
positive and the road to the retail from Clarksburg Square Road provides a
more direct access for pedestrians, bicyclists and vehicles; these
interconnected secondary streets are found in many older neighborhoods

- (also in keeping with the Master Plan).



The size and placement of the grocery store presents problems in both
Options 1 and 3. Although Option 1 does not back to Stringtown Road
and allows a more pedestrian friendly flow of truck traffic to and from the
grocery store, it does however, break up the fiow of strolling pedestrians
along the area of the smaller shops. As discussed in the meeting with
you, the retailer at the far end of the grocery store would not get much
traffic and would be isolated from the other shops that face the open
entrance area to the retail center from the town center. Likewise, Option
3 places the grocery store in a location that compromises the safety of
pedestrians with no alternative exit for the delivery trucks except to pass
in front of the grocery store.

We propose that the grocery’s square footage be reduced in order to
assure that the size and scale of the retgsil center are compatible with the
Master Pians vision of the Town Center and to assure a compatible
relationship to the Historic District.

With respect to the location of the grocery store, we are proposing that
you consider locating this building so that it backs up to the retail stores
that are street-oriented to Overlook Park Road or to the retail/office stores
that are street-oriented to Clarksburg Square Road. A service road could
run behind the row of retail shops and the grocer. This would serve to
eliminate delivery traffic and wouid hide the back of the grocery store
while placing street-oriented retail in a highly visible entrance to the retail
center. Additional street-oriented retail could be added on either end of
the grocer.

Another consideration might be to remove the free standing bank and
move the grocery store closer to Overlook Park Drive allowing more space
at the southwest side for trucks to turn around. This would eliminate the
problem of trucks passing in front of the store in a pedestrian zone.

We propose locating the library above the grocery or other retail spaces,
or where proposed bank is located as a trade for retail space in town
square.

We also would like to remind you of the commitment we have to ensure
the retail side is compatible and cohesive with the residential side. We
propose that all buildings as well as all street corners have similar shape
and/or continuity of design and height along Clarksburg Square Road as
well as along Ebenezer Chapel Drive.

-

Also in reference to a recent letter sent to CTC residents by Property
Management People, Inc., we believe that a meeting with residents in November



would be premature since there has not been a design presented that considers
the recommendations and concerns of the community. To hold a meeting
prematurely may possibly present the same confrontational atmosphere as the
meeting of July 27, 2004 which wotild jeopardize the current constructive
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It is our hope that there can be more designs than option 1 {which resembies
the Project Plan) and option 3 (which resembles your previous plan). We are
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committed to realizing a retail center that benefits the Ciarksburg residents and
surrounding comimunities, is consistent with the spirit of the Master Plan, the
conditions and findings of the Project Plan and that is profitable to both the

developer-and retailers.
Sincerely,

The Clarksburg Town Center Advisory Committee (CTCAC)



‘Subj: Fwd: I\ﬁeeting Follow-up
Date: 11/16/2004

Tor: wynn.witthans@mncppge-me.org
CC: john.carter@mneppc-me.org, nellie.maskal@mncppe-me.org, michael ma@mncppc-me.org,
susan edwards@mncppe-me.org, smithc@efdb.nci.nih.gov, sendtriciamessages@msn.com,

shileyk@mail.nih.gov, nnagde@ENERGENconstilting.com, jersub13@yahpo.com, rdefrehn@nccmp.ora,
timdearros@comcast.net, Lfantle, cariandjeff@comcast.net, murfs@comcast.net, JJackman@wipiaw.com,

synergiesinc@aol.com

Hello, Wynn,

We haven't heard back from your office yet regarding the action plan for height violations discussed at the meeting with
the CTCAC and your team on November 5th. We would fike to know specifically what actions the M-NCPPC is pianning
to take. We would also like to know whether the CTCAC shouid write to Derrick Berlage and the Planning Board to
request action on this violation. Please include that information in your update to us. We would appreciate a response
prior to the end of this week.

Thank you for your assistance with this matter,

Sincerely, .
Amy Presley, on behalf of CTCAC



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg. MD 20871

December 5, 2004

The Honorable Derick Berlage ~ Chairman

Montgomery County Planning Board 8787 Georgia
Avenue Silver Spring, Maryland 20910

Dear Mr. Berlage:

It 1s with great interest in upholding the vision and intent of the Clarksburg Town Center Master Plan that we
are writing to you. As you may recall, per the letter you received from our group in August, 2004, the CTCAC
(Clarksburg Town Center Advisory Committee) was formed in response to the Town Center residents’
discovery of deviations by the developer (Newland Communities) to the Master Plan concept and Project Plan
Guidelines. The residents elected the CTCAC to represent them in taking action with MNCPPC and the

developer to ensure adherence to the vision and intent of the Master Plan.

Since the CTCAC was elected in July, 2004, we have become very active in researching not only the intent of
the Master Plan and approved Project Plan, but also the detailed parameters within the Conditions and Findings,
as well as the processes within MNCPPC for site plan submission and approval. As part of our process, we
have rescarched and read every document available on file with MNCPPC relative to Clarksburg Town Center.
In doing so, we have made ourselves aware of all requirements under the “Optional Method” of development
for the RMX2 zoning and the related requirements for complete compliance with the Conditions and Findings

of the approved Project Plan #9-94004.

The CTCAC and residents are in full agreement with the Land Use Objectives of the Plan, especially with
regard to creating a pedestrian-friendly town center area to serve as the central focus for the entire study area.
The CTCAC finds that in order to uphold these objectives, it is imperative for the developer to adhere
completely to the Project Plan Guidelines/Conditions and Findings.

We have determined multiple areas in which Newland has departed from the intent and vision of the Master
Plan and, more seriously, violated the Project Plan Conditions and Findings. The most pressing issue is
Newland’s violation of the height restrictions. The approved Project Plan restricts building heights to 4
stories/45’ for residential and 4 stories/50” for commercial. The Master Plan and Project Plan clearly state the
necessity for ensuring compatibility of scale with the historic district. As confirmed to us by John Carter and
Nellie Maskall of Community Based Planning, and Michael Ma of Development Review, this was a driver for

the height limitation of 45° for residential structures.

CTC residents are gravely disturbed that buildings already constructed in Phase 1-B3 of the CTC development

(Bozutto condominiums) measure 57°, as recently confirmed to CTCAC by MNCPPC Development Review.
Newland aiso confirmed a height in excess of 45°, but stated that the building was 53°4”. In either case, the

111 e WAL LRAAR A VAL YYGo U 12 WEARARWL Wi

structures are not compatible in scale with the historic district. This is a serious violation which requires
immediate attentjon.

In addition to the buildings already constructed in Phase 1-B3, there are also h..-ldm s currently under

construction within Phase 2B (Craftstar 2/2 Condominiums — Parcels B & N) which also violate the height
restrictions, with planned heights of 51°7”. Further, there are several other site plans previously approved for



Phase 2C which include additional Craftstar 2/2 Condominiums with planned heights exceeding the 45’
maximum aliowable according to the Project Plan Guidelines. Apparently, the site plans for these structures
were erroneously approved, and/or the developer did not specify heights on the site plan (beyond “4 stories™)
and has violated the height restriction without MNCPCC’s awareness. The CTC residents are secking
immediate action by MNCPPC to correct this situation before new buildings are constructed.

Ensuring compatibility with the historic nature of Clarksburg, especially in terms of scale as described with the
Master and Project Plan, is essential to creating the type of community that was presented to the residents by the
developer and butlders when we purchased our properties in Clarksburg Town Center. We appreciate the
assistance that we have received from MNCPPC to date in this regard. We have scheduled a meeting with
Community Based Planning and Development Review for December 13" to discuss the specifics relative to the
height violations described. However, the CTCAC respectfully requests a meeting with you to discuss our
overall concerns.

We would appreciate it if a meeting could be scheduled with you prior to December 17™. We will contact Joyce
Coleman to arrange the meeting at your convenience.

Sincerely,



Subj: . Follow up
‘Date: 12/40/2004

To. catherine.matthews@montgomerycountymd.gov

Hello, Catherine.

Just wanted to let you know what a pleasure it was meeting you at the transportation planning meeting on Wednesday. It
was wonderful to hear your views regarding Clarksburg Town Center and to know of your support of our efforts to uphold
the Master Plan and Project Plan vision and intent. We have so appreciated Nancy Hislop, her views and her willingness
to work with us, and it is nice to know that you are equally supportive.

As you mentioned, it will be critical for us to have significant representation at the Board hearing. We are confident that
our CTCAC and residents can show up en masse! We take the building of our Town Center very seriously and are willing
to do whatever necessary to ensure compliance with the Master Plan vision. As you know, it is the last chance aiong the
270 corridor to get this right!!

Thanks so much for your input on the retail center issues. We meet with John Carter and Rose Krasnow(sp?) on Monday
to discuss that as well as the height violations. We will give you/Nancy an update after our meeting.

Again, it was a pleasure meeting you.

Sincerely,

Amy Presiey
301-916-7969 (office)
301-526-7435 (mobile)



Foilow-up
12/1412004
john.carter@mncppe-mc.org

michael.ma@mncppe-mc.org, wynn.witthans@mncppc-me.org,
susan.edwards@mncppc-mc.org, rose.krasnow@mncppe-me.org,
councilmember.kha monigomerycountymd.gov,
catherine.matthews@montgomerycountymd.gov,

nancy hislop@montgomerycountymd.gov, derick.berlage@mncppe-me.t
joyce.coleman@mnecppe-me.org, nnagda@ENERGENconsulting.com,
smithcar@mail. nih.gov, Shileykim@aol.com

Hello, John, Rose, Michale, Wynn, and Susan.

First, | want to thank you for meeting with us yesterday. Kim, Carol, Niren and | greatly
appreciate your time and assistance in our attempts to ensure that Clarksburg Town Center is
developed according to the vision and intent of the-Master Plan, and in compliance with the
Project Plan guidelines. On behalf of our entire CTCAC, we thank you for your efforts to date.

As we mentioned, we have the utmost respect for the work that was done by Community Based
Planning, together with the Clarksburg Civic Association, the Historical Society, and aii other
contributors, to develop the Master Plan vision and the subsequent Project Plan guidelines to
uphold that vision throughout the development process.

With regard to the height violation evident in the existing Bozutto condominium, and height
violations of additional residences planned but not yet built, we are gravely concerned. As
discussed yesterday, violations must be called out by MNCPPC as violations. Otherwise, the
entire validity of the Project Plan process is nullified. It is not appropriate to enable developers to
arbitrarily deviate from Project Plan conditions and findings.. especially in an RMX2 project under
“optional method of development” where such conditions and findings are "expressly tied to" and
"not autimatically severable” from the Project Plan, without remanding the entire Project Plan
back to the Board for consideration. There is a proper process for the Board to review and
address such developer desires in a hearing prior to the construction of structures which clearly

viclate terms and conditions of the Project Plan.

We do not believe that the height violaticn issue(s) can be properly addressed during the January
hearing for suppiemental amendments desired by the developer. As stated yesterday, we would
expect MNCPPC to issue a violation to the developer and establish a Board hearing speczf ically
on this issue.

As stated by Michael Ma, and confirmed by Wynn Witthans, the site plan(s) for the Bozutto
condominiums as well as the 2/2's, did not contain specific height measurements - they merely
stated "four stories." Therefore, we do not believe that MNCPPC is responsibte for the
viclations. With a designation of “four stories"” it would be expected that the site plan would be
approved under the current Project Plan. The oweness is upan the developer to ensure that
builders of those "four stories” comply with the heights specified in the Project Plan. The
developer is clearly accountable and responsible for compliance with all conditions and findings
of the Project Plan. It is evident that the developer was aware of the 45' height limiation for
residential structures, and, under the "Site Plan Enforcement Agreement,” takes full responsibility
for development in accordance with that limitation.

We cannot sit idly by while developers change Project Plans at whim, according to market
drivers. We appreciate your help in ensuring the sanctity of the Master Plan/Project Plan

process.

-’

We will await your response regarding issuance of a violation notice to the developer.
Again, thank you for your time and assistance.



Sincerely,
Amy Presley (on behalf of ihe CTCAC)



Subi; Fwd: Follow-up
‘Date: 1212112004

To: rose.krasnow@mncppe-me.org - ]
CC: john. carter@mncppe-me.org, michael. ma@mncppe-me.org, wynn.witthans@mncppe-me.org,
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susan.edwards@mncppc-me.org, councilmember knapp@montgomeryeountymd.gov,

catherine. matthews@montgomerycountymd.gov. nancy.hislop@montaomerycountymd.gov,
derick. berlage@mncppc-mc.org, joyee.coleman@mncppe-me.org, nnagda@ENERGENconsulting.com,

smithcar@mail.nih.cov, Shileykim

Hello Rose and all.

We have not yet heard back from you regarding the height violation issues and are wondering whether MNCPPC intends
to issue a violation notice to Newland. The CTCAC would greatly appreciate a written response befare the end of this
week.

Thank you for your assistance in this matter.
Regards,

Amy Presley
on behalf of the CTCAC



Subj: December 8th Meeting - Follow-up

Date: 12/23/2004
To: kambrose@newlandcommunities.com
CC. smithc@efdb.nci.nih.gov, davidkitchens@coopercarry.com, trodriguez@parkerrodriguez.com,

reroteau@newlandcommunities. com  shilavk@mail, nih goy, nnagde@ENERGENconsulting com

i,

jersub13@yahoo.com, rdefrehn@nccmp.org, timdearros@comcast.net, Lfantle, cariandjeffi@comcast.net,
murfs@comeast.net, JJackman@wiplaw.com, sendtriciamessages@msn.com, john.carter@mncppc-mc.or
Nellie. Maskal@mncppe-me.org, michael.ma@mncppc-me.org, Wynn. Witthans@mncppe-mc.org,
sue.edwards@mncppe-mce. org, rose.kKrasnow@mncppec-me.org, tbrown@linowes-law.com,
Councilmember Knapp@MontgomeryCountyMD.gov, Councilmember. Knapp@MonigomeryCouniyMD.qov
catherine. matthews@montgomerycountymd.gov, nancy.hislop@montgomerycountymd.qov,
derick.berlage@mncppc-me.org, joyee.coleman@®@mncppc-me.org

File: C:\Documents and Settings\Presloy\My Documents\CTCAC\Newland\NewlandResponse12-21-
04[1][1].doc (65024 bytes) DL Time (TCP/P): < 1 minute

Hello, Kim.

The CTCAC met on December 13th o review the new retail site concept as presented by Newland on December 8th. Al
were pleased with the direction Newland is taking reiative to the overall design, yet we still have some outstanding
concerns. )

Understanding your desire to move quickly towards a site plan hearing, we did not want to wait until after the holidays o
submit our comments to you. The aitached letter outlines our comments regarding the new concept. We will await your
response as to a follow-up meseting or other appropriate next steps.

in the interim, we wish you a Merry Christmas/Happy Holidays.
Sincerely,
Amy Presley

301-916-7969 (office)
301-526-7435 (mobile)



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Kim Shiley, CTCAC Co-Chair

Carol Smith, CTCAC Co-Chair

Amy Presley, CTCAC Spokesperson

December 21, 2004

Ms. Kim Ambrose

Vice President, Operations
Newland Communities
8201 Greensboro Drive
Suite 817 ,
McLean, Virginia 22102

Dear Kim:

First, we want to thank you and your team for meeting with us on December 8" to present the revised

r‘nnr‘nnfq for the CTC Town Qmiarn and retail area, The Hnmgn presgqted addressed several of our concemns

relatlve to pedestrian- onentatlon the potential grading issues with the previous plan, and the placement of the
library relative to use of the Town Square green space. We found the new design to be visually attractive and
we are appreciative of the beautiful work done by Trini and David. However, we feel strongly that appropriate
form and function are critical to the success of the Town Square/Retail area and fulfillment of the Master
Plan/Project Plan intent.

We presented and discussed the design with the CTCAC on December 14" and are in full agreement
regarding our assessment of the new design. We find the following to be the positive aspects of the design:

-, Overall Design
o The new design is visually interesting and, dependent upon proper execution of
architectural detail, will create a pleasant and inviting Town Square and pedestrian-
oriented Retail area
o The new design provides for safe pedestrian traffic and gathering areas..

o The new location establishes the library as a “significant” building, as appropriate
according to the Master Plan/Project plan.

o The planned architecture, with two stories and open loft “reading room,” will provide
visua! interest and increased functionality.

o The library will serve as a linkage to the Town Square green space and enable better
usage of the Town Square area.

- Grocery Store
o The new location of the grocery store provides for decreased visibility of the truck
]

e Lmdi $ Lr Al [
loading area and addresses pedesirian safety relative to truck deliveries, b

residential and pedestrian pathways.

Y avoiting

Regarding functionality, specifically with respect to the Master Plan/Project Plan vision and guidelines for the
Town Square retail area, there are several issues of great concern still outstanding W|th the new design. We
find the to!lowmg issues to be of most 5|gnmcant concern:

- Reduction of Retail/Office Space
o The reduction of retail and office space in the new design to 116,500 sq. ft. of retail and 6,000

sq. ft. of office space is unacceptable, as it will not adequately provide for the mix of uses

envisioned in the Master Plan/Project Plan as necessary to “create a lively and diverse place” (p.

44) and “create a Town Center which will be a strong central focus for the entire study araa” (p.

- 42},
«  Note: The Master Plan/Project Flan allowed for and encouraged a total of 250,000

square feet of retail and office space (150,000 sq. fi. retail; 100,000 sq. fi. office). These
guidelines were established under the special RMX2 zoning with the intent of creating a
self-sustaining, pedestrian-oriented Town Center that would serve the community and
study area long term.



o]

The new design includes two pad sites (adjacent to the retail area and parallel with Overlook
Park Drive) that neither foster pedestrian access as well as they could, nor provide for the
optimum sq. ft. retail and office space allowable under the Project Plan to serve the community.
While pad sites are lucrative for the retail developer (in that the retailer, vs. the developer, is
responsibie for construction of the building), they do not best serve the community. These pad
sites and the available space would better serve the community if connected to the building on
Overlook Park Drive and Clarksburg Town Square Drive and if designed as two stories to
maximize square footage.
= Nofe: The pad sites could become one contiguous retail area and could have a second
floor added. If the sites were joined to the other building on  Overlook Park Drive, also
built with two stories instead of one, it would encourage pedestrian traffic on the
Overfook Park side and allow for potential back-to-back retailers to fill the space, as well
as providing for supplemental office space above.

The new design also includes a freestanding pad site (between the bank and grocery store) that
Newland presented to us as a restaurant for gathering and dining (“with great views of the park
area, etc.). However, only a total of 5,000 sg. ft. is planned for this site. This footprint will not
accommodate anything larger in scale than a “Panera.” It does not provide for a larger
restaurant that would accommodate the community with a “dining” establishment vs. an upscale
fast-food establishment. We suggest increasing the size of this building to a minimum of 9,000
sq. ft.
» Note: The types of retail planned will have a dramatic impact on the community and the
success of the pedestrian-orientated Town Center goal of the Master Plan. If there are
no spaces that will accommodate the mix of retail/dining establishments to support a

pedestrian and destination draw, this will impact negatively on the community long term.

- Grocery Store

Q

The grocery store in the new design has a footprint of 63,000 sq. ft. This accounts for more than
half of the total retail area planned, leaving a balance of only 53,500 sq. ft. for other retail
establishments. We find, and are supporied by county officials, that the planned grocery store is
too large for the scale of the community and should be reduced to allow for other retail and/or
entertainment space (as encouraged by the Master Plan to create a unique and lively focus).
= Notes:
1. The footprint of the grocery store (Giant) at Kentlands is 60,854 sq. ft. We do
. not need a grocer of that size to support this area. If so, then we also need retail
proportionate to that of the Kenllands.
2. If the grocery store is intended as the sole anchor to achieve a destination center
draw, competition with the Cabin Branch and Clarksburg Village retail areas and
grocer (fo be built soon after Clarksburg Town Center) should be considered.
Thought and commitment must be given to creating a unique draw to the Town
Square/Retail center — such as the addition of entertainment space (movie cinema
cafes/theater, etc.) — not merely a large grocery store. Again, “create & Town Center
which will be a strong, central focus for the entire study area’.

- Mix of Retail/Office Space

e}

As noted, we find an appropriate mix of retail and office space to be critical to supporting the

Master Plan/Project Plan vision for Clarksburg Town Center. Based

on the plan presented we do not see an appropriate allocation of retail/office space to

accommodate the mix of uses envisioned. We would like assurance from Newland that an

adequate mix of retail establishments (including dining, entertainment and other strategically

selected retailers/iboutiques) will be ptanned for and included in the Town Center retail area..
*  Notes:

. 1. We believe that the reduction of retail space, increase of grocery store space,
and insistence on pad site locations/sizes is being driven by Newland’s confract with
the retail developer (Regency) vs. the intent to develop the type of Town Center
envisioned for the community in accordance with the Master Plan/Project Plan.

2. We would like written assurances from Newiand that the refail developer
ultimately contracted will have the sensitivity necessary to develop the refail area in
accordance with the Master Plan/Project Plan vision, vs. merely from a “cookie-
cutter'/strip center’/profit only motive.



- Planned Residential

o The addition of residential units within the retail area of the Town Sguare is rot in accordance
with the Master Pian/Project Plan and reduces the amount of office/retail space avaitable.

We suggest eliminating the residential units and/or reducing the residential units to provide for office
space (2" floor) above retail (1% floor) along Clarksburg Square Drive and General Store Drive.

- West Side/Residential Site Plan )

o Oninitial review of the West Side residential site pian shown to CTCAC at the December 8"
meeting, we believe that the revisions to the plan are positive. However, we are still concerned
with the cohesiveness of the West Side of the Town Square area with the Retail side. Therefore
we cannot give our full support of it until we can view the site plan in conjunction with the revised
Retail area site plan.

Adherence to the Master Plan and Project Plan Guidelines, especially with respect to the intended
functionality of the Town Square area, is of vital importance to us as a community. We appreciate the
progress Newland has made to date towards fulfiling the Master Plan/Project Plan vision. However, as a
community, we cannot support the most recent design presented to us without first having our remaining

- concerns addressed. We believe that another meeting with you, foliowed by some appropriate revisions to
the plan presented, would bring us nearer to that point of support of the conceptual design.

The CTCAC would be available to meet during the second week in January 10 review these concerns in detait
and discuss appropriate revisions {o the plan. Please contact us to let us know a convenient time to get
together with your team.

Sincerely,

Kim Shiley, CTCAC

Carol Smith, CTCAC

Amy Presley, CTCAC

on behalf of CTCAC and Residents

Cc: Wynn Witthans, MNCPPC
Michael Ma, MNCPPC
Rose Krasnow, MNCPPC
Sue Edwards, MNCPPC
John Carter, MNCPPC
Todd Brown, Linowes & Blocher
Rick Croteau, Newland Communities



RE: Follow-up
12/23/2004 6:28:11 PM Eastern Standard Time

Rose.Krasnow@mncppc-mc.org
Synergiesinc@aol.com
Sent from the-Internet (Details)

Amy,

| am well aware that you had hoped to receive a response from me by the end of this week, and |
apologize that | am not meeting that deadline. | should have a response to you either Monday or
Tuesday.

et me wish you the happiest of holidays.

Rose Krasnow

----- Original Message-—-

From: Synergiesinc@aol.com [mailto:Synergiesinc@aol.com]

Sent: Tuesday, December 21, 2004 11:18 AM

To: Krasnow, Rose

Cc: Carter, John; Ma, Michael; Witthans, Wynn; susan.edwards@mncppc-mc.org;
councilmember.knapp@montgomerycountyma.gov;
catherine.matthews@montgomerycountymd.gov; nancy.hisiop@montgomerycountymd.gov;
Berlage, Derick; Coleman, Joyce; nnagda@ENERGENconsulting.com; smithcar@mail.nih.gov;
Shileykim@aoi.com

Subject: Fwd: Follow-up

Heilo Rose and alt.

We have not yet heard back from you regarding the height violation issues and are wondering
whether MNCPPC intends to issue a violation notice to Newiand. The CTCAC would greatly
appreciate a written response before the end of this week.

Thank you for your assistance in this matter.

Regards,

Amy Presley
on behalf of the CTCAC



{Dated December 30, 2004)

Ms. Amy Presley
(On behalf of CTCAC)

Subject: Building Heights in Clarksburg Town Center
Phase I Site Plan #8-98001 and Phase II Site Plan #8-02014

Dear Ms. Presley,
Thank you for your continued interest in the regulatory plan approvals for the Clarksburg Town Center.

At the December 13, 2004 meeting between M-NCPPC Staff and representatives of CTCAC, you and the other
CTCAC members present expressed your collective view that the developer of the Clarksburg Town Center
knowingly submitted a site plan that deviated from the project plan conditions and findings, specifically with
respect to the heights of certain buildings. You also stated your opinion that, pursuant to the optional method of
development in the RMX-2 zone, under which Clarksburg Town Center was approved, the site plan conditions
and findings are tied to and are not severable from the Project Plan. In light of this, you have requested that the
Commission issue a notice of violation.

Following a review of all the pertinent documents and careful consideration of your concerns and your position
respecting this matter, Commission Staff has concluded that: the Planning Board made the required finding that
Site Plan No. 8-98001 (“Site Plan™) is consistent with Project Plan No. 9-94004 (“Project Plan™); (2) that
finding was properly made; and (3) the buildings in question comply with all conditions and development
standards attached to the Site Plan. Having so concluded, Commission Staff finds no basis upon which to cite
the developer or builder with a violation and is disinclined to do so.

As you know, the approval of the Project Plan was subject to a number of conditions; however, the height of the
buildings was not included as a condition of approval. Rather, the reference to a proposed height of forty-five
feet was included parenthetically within the “Proposed” column of a table entitled “Data Summary: Clarksburg
Town Center.” That table was included in the Project Plan opinion to demonstrate conformance of the project
with the requirements and intent of the RMX-2 Zone. As you know, that table listed “four stories” under the
“Required” column, which limitation is drawn from the Clarksburg Master Plan (“Master Plan™) Land Use Plan
recommendations for the Town Center District.' Notably, the Master Plan language does not set a numerical
cap on the maximum height of apartment buildings, stating in relevant part only that “[a]ll apartment buildings
in the future Town Center will be four stories or less . . . .” Clarksburg Master Plan p. 44 {emphasis added).
Therefore, the proposed “four-story” limitation was deemed to conform to the applicable requirements of the
RMX-2 Zone, irrespective of any specific numerical limitation. In the Site Plan staff report, the proposed
height limitation for residential buildings was similarly set at four stories, however, no specific numerical
limitation was recommended. It was, and continues to be, Commission Staff’s view that no specific numerical
limitation is necessary in order to conform with the requirements of the zoning ordinance and the master plan;
and, moreover, that a delineation of four proposed stories, with no specific numerical limitation, is consistent
with the Project Plan approval. On Staff’s recommendation, the Board determined that the Site Plan was
consistent with the Project Plan, which determination necessarily includes a finding that the proposed height
limitation of four stories in the Site Plan is consistent with that proposed in the Project Plan.

The Site Plan constitutes a detailed review of the proposed project and assigns the final site plan data limits,
with which limits the buildings must conform, in order to comply with conditions of the building permit. With

! The Zoning Ordinance permits higher density residential uses under the optional method in the RMX Zones, provided that they are

w arrordances with amano nthar thinae the limitatinne rantainad in the annlicghle mectar nlan



respect to their height, the buildings in question comply with the Zoning Ordinance/Master Plan and Site Plan
development standards; and, therefore, in Commission Staff’s view, the height of the buildings do not violate
the condition of the building permit that the buildings comply with zoning regulations.? At the December 13
meeting, there appeared to be consensus among Commission Staff and attending CTCAC members that the site
plan does not specify a height limitation—it only specifies that the buildings will be four stories—and, further,
that the buildings in question are four-story buildings. As such, it is not disputed that the buildings in question
(including the other multi-story buildings proposed but not yet built, as well as the “two-story over two-story™
(2/2) buildings) are in conformance with the Planning Board’s approval of the Site Plan.

We appreciate your interest in the Clarksburg Town Center community and recognize that you have a strong
vision of what that community should look like. These four-story buildings are, apparently, taller than what you
had anticipated and may, therefore, intrude on that vision. However, for the reasons stated above, we have
concluded that there exists no basis upon which the Commission can cite the builder or developer for a violation
of the regulatory approvals; and, furthermore, any question concerning a potential violation of a condition of the
permit is outside of the Commission’s authority.

As you know, site plan proposals for the amendment of Phase I (8-98001E) residential and Phase III (8-04034)
retail are still pending. The proposals consist of an amendment for a new site plan for the commercial area; and,
additionally, an amendment to both Phase I and II residential site plans, in order to modify the “Manor Homes”
from 9 units to 12 units. We encourage you to make your views known to Commission Staff and the Planning
Board as we proceed with the review and consideration of these amendments.

Please contact me if [ can be of any further assistance. My Staff will inform you of our future Planning Board
dates and will be available to meet with you on the projects currently under review.

Sincerely,

Rose G. Krasnow

Development Review Chief

Maryland National Capital
Park & Planning Commission

8787 Georgia Avenue

Silver Spring, MD 20910

(p) 301 495-4591

(f) 301 325-3462

rose.krasnow@mncppc-me.org

2 . . . . N . . . - .y g .
It is, of course, outside of the scope of the Commission’s authority to make a determination as to compliance with a building permit.
Qurh a dsterminatinn ic nranarly made by tha Mantanmenrs Canmty Dienartmant nf Parmitting Samvices



Subj: Meeting Confirmation

Date; 1/6/2006 ‘
‘To: dorothy. krass@mncppec-mc.ord
CC: smithcar@mail.nih.gov, Shileykim@aol.com

BCC: Councilmember.Knapp@MontagomeryCountyMD.gov

Hellg, Dorothy,

Thank you for your assistance in scheduling the meeting for us with Mr. Beriage. | just wanted to confirm to you that we
will arrive at his office on Monday, Jan. 10, at 4:00pm.

Regards,

Amy Presley
301-916-7969 (office)
301-526-7435 (mobile)



MEETING AGENDA

Date: January 10, 2005

Location: MN-CPPC - Office of the Chairman

Time: 4:00pm

Attendees: M-NCPPC Chairman of the Board — Derick Berlage
CTCAC Co-Chairs — Kim Shiley, Carol Smith, Amy Presley

Agenda:

(.

VI

Introductions

Overview
o Formation of the Clarksburg Town Center Advisory Committee (CTCAC)
o Clarkshurg Town Center Development to date
o Interactions with M-NCPPC to date
o Interactions with Developer to date

Height Violation Discussion

Master Plan

Project Plan

Montgomery County Codes
Preliminary Plan

Site Plan

Site Plan Enforcement Agreement

(w2}

o 000

Supplemental Concerns
o Dangers of “Bait and Switch”
o Current Town Square / retail center development issues
¢ M-NCPPC processes, procedures and accountability

CTCAC Expectations
o Issuance of violation notice to Developer
o Accountability and follow-up with M-NCPPC
o Guardianship of the Master Plan / Project Pian enforcement by M-NCPPC

Next Steps — Open Discussion



Clarksburg Town Center Development — Documentation Relative to Height Restrictions

Document

Approvals

Pertinent Data

Notes

Master Plan

Planning Board

Approval - June,

1994

Within the “Ten Key Policies
Guiding the Master Plan”:

1. “Town Scale of Development”
6. “Plan proposes a transit-
oriented, multi-use Town Ceriter
which is compatible with the scale
and character of the Clarksburg
Histaric District”......

‘Assuring compatibility of future
development with the historic
district has been a guiding
principle of the planning
process.” (p26)

The goal of assuring
compatibility with the future
development of the historic
district, relative to scale, was a
driver for specification of the
height limitations withir the
Project Plan findings. This is
apparent, as the existing RMX2
guidelines would have been
sufficient, and not required
explicit specification of height
limitations, had Community
Based Planning felt that “4
stories” was adequate language
to ensure “scaie and
compatibility” with the historic
district.

Project Plan

Planning Board
Approved —
May 11, 1985

“Based on the oral testimony,
written evidence submitted for the
record, and the staff report, the
following conditions and findings
are hereby adopted.”

“Finding #1: The Planning Board
finds that Project Plan #9-94004 as
conditioned meets all of the
purposes and requirements of the
RMX2 zone. A summary follows
that compares the deveiopment
standards shown* with the
development standards required in
the RMX2 zone.” (Page 1 of the
Project Plan).

*{i.e. those proposed for CTC)

The findings include the data sheet
outlining the standard RMX2 zone
height ("4 stories”) with the
proposed heights for Clarksburg
Town Center;

“ 4 stories/45’ “ for residential
buildings

* 4 stories/50" “ for commercial
buildings

The Project Plan includes a data
table outlining the permitted
standards under RMX2
development (as was also
outlined within the Master Plan)
compared to the specific
limitations proposed for the
Clarksburg Town Center. This
data table specifically denotes a

_| limit of 45’ for residential

buildings and 50’ for commercial
buildings.

Compatibility with the “scale and
character” of the Clarksburg
Historic District was unarguably
one of the “guiding principles”
behind the Master Plan (and
adamantly promoted by the
Clarksburg Civic Association, the
Historic Society and others who
participated in the planning
process). The specific height
limitations were included within
the data sheet of the Project
Ptan to ensure the desired
compatibility with the historic
district. John Carter, Nellie
Maskall, and Michael Ma have all
confirmed that the data sheet
attached to the approved Project
Plan is valid. It was included
within the Project Plan to ensure
compatibility with the historic
district and, having been
approved with the Project Plan
“findings,” the limitations within
the data sheet become
‘necessary elements” of
development for Clarksburg
Town Center.




Preliminary Plan

Planning Board
Approved —
March 26, 1996

Background: “...the underlying
development authority, Project Plan
#9-94004, was approved by the
planning board on May 11, 1995,
after two prior planning board
meetings {held on Aprit 6 and 20,
19935). The record for the
preliminary plan #1-95042
specifically includes the records
from those prior hearings...

Therefore, the planning board
approves the plan. The approval is
subject to the following conditions:

#14 “Prefiminary plan #1-95042 is

avnracely fiar tn and
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interdependent upon the continued
validity of Project Plan #9-94004.
Each term, condition and
requirement set forth in the
Preliminary Plan and Project Pian
are determined by the Planning
Board to be essential
components of the approved
plans and are therefore not
automatically severable.”

The Planning Board itself
determined all conditions,
findings, or “requirements”’, as
outlined in the Project Pian io be
"essential components” of the
approved plans and “NOT
automatically severable.”
Therefore, the data sheet
containing height definitions of
45 for residential and 50' for
commercial can neither be
ignored at Site Plan approval,
nor arbitrarily over-ridden by any
member of the M-NCPPC staff or
by the developer. (See definition

of “Minor Amendment” under
Zaninng Osrdinanca #5Q

AN T I S W W T .

Removing the height definitions
would NOT be considered a
Minor Amendment - i.e. not
allowable without amendment

hearing.}

Montgomery 59-C-10.2 Methods of Development | The Optional Method of
County Zoning 2. Optionat Method of Development | Development, is the option under
Ordinance #59 - which CTC is zoned for RMX2

Under this method, general
commercial uses and higher density
residential uses are aliowed in the
RMX zone provided they are in
accordance with the provisions of
Section 59-C-10.3 as well as the
density, numerical limitations and
other guidelines contained in the
applicable Master Plan approved by
the district Council. In addition, a

Demimmt Blan and Ditavs evvrsomd b
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approved by the Planning Board.

59-C-10.3 Optional Method of
Development Regulations —

This optional method of
development accommodates mixed
use development comprised of
planned retail centers and
residential uses at appropriate
locations in the County. This
method of development is a means
to encourage development in
accordance with the
recommendations and guidelines of
approved and adopted Master
Plans. Approval of this optional
method of development is
dependent upon the provision of

certain nublic facilities and
ain puDic 1aciiies ar

amenities by the developer. The
requirement for pubiic facilities and

development. This option
explicitly requires adherence to
the Master Pian/Project Plan and
Site Plans in accordance with the
Project Plan.

According to 55-C-10.2, #2,
under the Optional Method of
Development, the commercial
uses and higher density
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provided that they are in
accordance with “numerical
limitations” and guidelines of the
plans approved.

59-C-10.3 states that the
Optionai Method of Development
is a “means to encourage
development in accordance with”
recommended guidelines.
{Clearly shows the intent to
regulate development under
“Optional Method” vs. leaving
development open to
interpretation under general
RMX2 requirements.) Once
again, it is apparent that this is
why a data sheet dencting the

gu idetinas for develnnmeant of
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CTC including specific height
parameters, was included within




amenities is essential to support the
mixture of uses at the increased
densities of development allowed in
this zone.

59-C-10.3 Optional Method of
Development Regulations —

This optional method of
development accommodates mixed
use development comprised of
planned retail centers and
residential uses at appropriate
tocations in the County ...

59-C-10.3.11 Development
Procedure —

1 £
A. The procedure for approval for

an optional method of development
in these zones requires a Project
Plan in accordance with division 59-
D-2 and a site plan in accordance

——

with division 59-D-3.

59-D-A-2 — Optional Method
requires a Project Plan and Site
Plan ... precondition for the use of
the optional method of development

58-D-3-23 - Proposed
Development — ... (Referencing
what must be included within the
site plan) ...

{(a) The location, height, ground
coverage and use of all structures.
59-D-3.4 — Action by Planning
Board

(1) ...the Site Plan is consistent with
an approved development plan or a
Project Plan for the Opt‘r'onanr
Method of development, if
regquired...

{(4) ...each structure and use is
compatible with other uses and
other site plans and with existing
and proposed adjacent
development.

59-D-2.6 Amendment: Minor Pian
Amendment

A minor amendment is an
amendment or revision to a plan or
any findings, conclusions, or
conditions associated with the plan
that does not entail matters that are
fundamental determinations
assigned to the Planning Board. A
minor amendment is an amendment
that does not alter the intent,
objectives, or requirements

expressed or imposed by the
Planning Board in its review of the

the Project Plan and
subsequently adopted by the
Planning Board.

Under the Optional Method of
development within RMX2
zoning, the Project Plan is an
authoritative document. This is
explicit under 59-C-10.3.41, as is
the requirement for a site plan in
accordance with 59-D-3 -
requiring that “height” and use of
all structures must be noted. As
“4 stories” is merely a standard
for RMX2 in general, and the
approved Project Plan included a
data sheet with specific height
parameters, under the Optional
Method of Development
{according to 59-C-10.3.11, 59-
D-A-2, and 59-D-3-23) the
heights for any structures within
a site plan must be in
accordance with height

definions/limitations cutlined

and approved within the Project
Pian Findings.

{It1s clear that the change in
height within Wynn Witthan's
documentation does not
constitute a Minor Amendment,
according to 59-D-2.6. Even if

Wynn were to position this as a
“Minor Amendment” there is no
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documentation — i.e. approval “in
writing by the Planning Board
staff’ to support that as a
deliberate action by the Planning
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Board staff.)




Plan. A minor amendment may be
approved, in writing, by the
Planning Board staff. Such
amendments are deemed to be
administrative in nature and
concern only matters that are not in
confiict with the Board’s prior action.
58-D-3.6 Failure to Comply

if the Planning Board finds for any
plan approved under this section on
its own motion or after a complaint
is filed with the Planning Board or
the department that any of the
terms, conditions or restrictions
upon which the site ptan was
approved are not being complied
with, the Planning Board after due
notice to all parties concerned, and
a hearing, may revoke its approval
of the site plan or approve a plan of
compliance which would permit the
applicant to take corrective action to
comply with the site plan... The
Planning Board may revoke its
approval of the site plan or take
other action necessary to ensure
compliance, including imposing civil
fines, penaliies, stop work orders
and corrective orders under
Chapter 50... Upon decision by the
Planning Board to revoke approval
of a site plan, any applicable
building permits and use and
occupancy permits issued pursuant
to a prior Planning Board approval
are hereby declared invaiid.

if the site plan, as confirmed by
M-NCPPC staff members
{Michael Ma, Wynn Witthans,
Rose Krasnow), merely showed
“4 stories” as the height notation
for the buildings in question,
even as approved by the
Planning Board, it still does not
authorize those "4 stories” to
exceed the height limitations as
defined within the Project Pian
findings and approved by the
Planning Board. Under the
“Optionat Method of
Development” the Developer is
still obligated to ensure that the
“4 stories” comply with the
conditions and findings of the
Project Plan. The Planning
Board is also obiigated to
enforce those conditions and
findings.

Site Plan Review
{Wynn Witthans'
- Staff Report
submission &
Planning Board
Opinion)

Planning Board
Opinion - January
22,1998

Site Plan Review: Staff
Recommendation; Proposal

*“*Findings for Site Pian review
(Page 35):

“#1 Site Plan is consisient with the
Project Plan approved for this site
ufilizing the RMX2 optional method
of development. (See discussion
above.)

#2 The Site Plan meets all of the
requirements of the zone in which it
is located. (See project data table*
above.)”

Planning Board Opinion:

“Based on the testimony and
evidence presented and on the staff
report, which is made a part hereof,
the Montgomery County Planning
Board finds:

#1. The site plan is consistent with
the approved development plan or a
Project Plan for the Optional

**From the Staff Report prepared
by Wynn Witthans and presented
to the Board for approval of the
Phase 1 Site Plan.

Within Wynn's Siaff report,
submitted as part of the site pian
review documentation for the
Board, is a data table that varies
from the data table inciuded in
the approved Project Plan {as
part of the "Findings” deemed by
the Board to be “essential”
components of the Project Plan).
The data table that Wynn
submitted with her Staff Opinion
appears to have been re-written
to show a generic “4 stories”
denotation for building heights,
omitting the specifications of “45’
for residential” and “50' for
commercial.” The first and only
appearance of this altered data




Method of Development, if required.
#2 The site plan meets all the
requirements of the zone in which it
was located.”

table among M-NCPPC
documentation is within Wyni's
Staff Opinion/Site Plan Review.
In submitting 2 new data table,
Wynn has independently
overridden Community Based
Planning's recommendations, as
well as the “Findings™ approved
by the Planning Board in the final
Project Pian. Her submission to
the Planning Board couid be
viewed as misleading and
negligent, at best. At worst, it
could be viewed as a deliberate
alteration or omission of
specifications, inappropriately
serving the developer's desires
Again, as stated within our
Zoning Ordinance notes, even in
the presence of a generic 4
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stories” denotation on the aitered
data table and/or the submitted
Site Plan, the Developer is still
accountable to ensure that the *4
stories” are in compliance with
the height restrictions of the
approved data tableffindings as
part of the approved Project
Plan. Also, according to zoning
ordinance for Optional Method,
and the Planning Board's own
Findings, M-NCPPC s still
accountabie to enforce the
limitations/ guidelines contained
within the approved Project Plan
Fingings. There is no language
within the Site Plan Review Staff
Report or the Board Opinion that
negates the Data Table

i i # H -~ P tal
("Finding”) of the Project Plan -

i.e. that the “4 stories” shown on
the Site Plan must be in
compliance with the heights as
defined — 45’ for residential
buiidings and 50° for commercial
buildings.

Site Plan Montgomery (Page 1) The Developer and its legal
Enforcement County Planning “Whereas, Text Amendment No. counsel were aware of the
Agreement Board, Linnowes & | 80025, approved July 21, 1981, conditions for development of

Blocher, LLP (legal
counsel for the
Developer) &
Piedmont Land
Associates
{Developer}

iMarch 18, 1999

effective October 15, 1981,
amended Section 58-D-3.3 of the
Mantgomery County Code to
require as part of the site plan
review process that applicants enter
into & formal agreement with the
Pianning Board requiring the
applicant to execute ail features of
the approved site plan in
accardance with the
Development Program required
by Secfion 59-D-3.23 of the

RMX2 under the “Optional
Method” of development. The
Project Plan (including al!
conditions and findings) is the
recognized and underlying
authority. 58-D-3 requires height
specification, as well as
assurance that buildings are
consistent with the approved

Project Plan.




Montgomery County Code....”
“Whereas, the parties hereto desire
to set forth herein their respective
requirements and obligations
pursuant to Section 59-D-3.3 of the
Montgomery County Code, 1994 ..
Now, therefore, in consideration of
the mutual promises and
stipulations set forth herein and
pursuant to the requirements of
Section 59-D-3.3 of the
Montgomery County Code, 1994....
the parties hereto agree as follows:
1. In accordance with approval by
the Planning Board of Site Plan No.
8-88001, Developer agrees that,
when it commences construction on
any phase as set forth in the
Development Program attached
hereto as Exhibit “B”, or any
amendments thereto, if will execute
and maintain all the features of the
site plan for that phase as required
by Section 59-D-3.23 in fulfiliment
of the approval granting Site Plan
No.8-98001, and any subsequent
amendments approved by the
Planning Beard....




Meeting Follow-up
1/11/2005

mep-chaiman@mncppe-me.org '

john.carter@mncppe:-me.org, sue.edwards@mncppe-me.org, Shileykim@aol.com,
smithcar@mail.nih.gov

Hello, Derick.

I just wanted to take a moment to thank you, and John and Sue, for taking the time to meet with us
yesterday. We appreciate your time and consideration of the issues we discussed surrounding height
violations and other CTC development concerns.

Please advise us if there is anything we can do to assist in rapid resolution of the height violation issue.
We would be happy to participate in any way necessary to address the concerns prior to further
development of buildings based on potentially erroneous site plan approvals.

Again, thank you for your time. We look forward to hearing from you.

Sincerely,

Amy Presley

301-916-7969 (office)
301-526-7435 (mobile)



Follow-up / Derick Berlage Meeting
1/19/2005
Councilmember.Knapp@MontgomeryCountyMD.gov

C:\Program Files\America Online 8.0\miscitemp\1-10-05BerlageM00.ZIP (15649
Time (TCP/IP): < 1 minute

Hi, Mike.

Great catching up with you today. | will give serious thought to the Advisory Committee appointment you
mentioned and will get back to you on Monday.

As promised, | have aftached a copy of the document we prepared for our meeting with Derick Beriage.
The doecument outlines pertinent details from the Master Pian, Project Plan, Zoning Ordinances, Site Plan
and Site Pian enforcement pertaining to height issues for CTC. | am also attaching a copy of the meeting
agenda. For your information, John Carter and Sue Edwards also attended the meeting (they were
invited by Derick). We are certain that John agrees with our position and not sure why his opinion is not
contained in the "Staff Opinion" submitted by Rose relative to the height issues. It seems that Rose's
team (Development Review) provided the only input to the Staff Opinion on the height violations.

We believe that we must hoid M-NCPPC accountable. The Master Plan/Project Plan process is
invalidated if at the last stage (in Development Review), developers are enabled to breach agreements
and standards previously approved by the Board. We greatly appreciate your continued assistance in
uphoiding the Master Plan concept for CTC and in ensuring accountability/enforcement within M-NCPPC.

Thanks for your help to date.

Sincerely,
Amy



' Re: Clarksburg Town Center/ Manor Home Buildings
1/20/2005 '
smithc@efdb.nci.nih.gov

Shileykim{@aol.com

Hi, Carol.
Could you make a 6pm meeting on Monday or Tuesday? Or give me some other time suggestions.....

Kim, same goes for you. If the both of you can give me some time slots for Monday/T uesday next week, |
can respond to Bozutto.

Thanks,

Amy
‘Re: Clarksburg Town Center/ Manor Home Buildings
1/20/2005
jmowrey@@bozzuto com

Hi, Jackie.

Didn’t want you to think that we had forgotten about you. | am trying to confirm some times for Monday or
Tuesday next week. 1 will get back to you by end of day if possible.

In the interim, could you let me know if you would be available to meet at 8pm in the evening? It is

difficult to coordinate a meeting during the day with the other Co-Chairs of CTCAC, since they are both

based in Bethesda. Your suggestions on time and location woutd be appreciated.

Thanks,
Amy Presley

DAL TOOMN f bl
301-516-7566 {office).

301-526-7435 (mobile)

_ Re: Clarksburg Town Center/ Manor Home Buildings
/202005 - : ’ o

Shileykim, smithc@efdb.nci.nih.gov

Just got word from Jackie. She is willing to meet at 6pm, but next week is not good. She is hoping for
the week after that and requested that we suggest a place in Clarksburg.

Suggestions? Times that work for you guys?
Let me know and I'll confirm with her.

L LRAE N U R iR 11 feeet

Thanksi



CTC Development - Height Violations
1/26/2005

mep-chaiMman@mneppe-me.org
rose.krasnow@mncppc-me.org, michael. ma@mncppe-mce.org, wynn. witthans@mnc

me.org, john.carter@mncppe-me.arg, Counciimember Knapp@MontgomeryCounty?

Shileykim@aol.com, smithcar@mail.nih.gov, nnagda@ENERGENCconsulting.com,

Jdackman@wiplaw.com, jersub13@yahoo.com, timdearros@comcast.net,
rdefrehn@nccmp.org, murfs@comcast.net, Ifantle@aol.com, cariandjeff1@comcasi
sendtriciamessages@msn.com

C:\Program Files\America Online 8.0\misc\temp\CTCHeightlssueResponse-1-2
(28774 bytes) DL Time (TCP/P): < 1 minute

Dear Mr. Berlage:

Please find attached a letter from the CTCAC to you requesting a Board hearing relative to height
violations within the Clarksburg Town Center. We have also attached the letter we received from Rose
Krasnow, along with our response comments embedded. Further we have attached a supporting
document table and notations.

We appreciate your attention to this and will await your response.

Sincerely,
Amy Presley, on behalf of the CTCAC



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

January 25, 2004

The Honorable Derick Berlage
Chairman

Fat ot o ra taat=tutd Dlanninag R

Pv{uutg,uxucxy County P iATIng Boar:
8787 Georgia Avenue
Silver Spring, Maryland 20910

0,

Subject: - Building Heights in Clarksburg Town Center
Phase [ Site Plan #8-98001 and Phase II Site Plan #8-02014

Dear Mr. Berlage:

We are writing to you in response to the letter we received from Rose Krasnow relative to height
violations within Clarksburg Town Center development. The Clarksburg Town Center Advisory
Committee (CTCAC) has reviewed the letter and is astounded by the determination of the Staff
on this issue.

The CTCAC, and the entire Clarksburg community, had placed its faith in M-NCPPC, expecting
M-NCPPC to faithfully serve as guardians of the Master Plan intent and to ensure adherence to
the Board-approved Project Plan. Unfortunately, we find not only that the M-NCPPC Staff has
been grossly negligent in the Site Plan review process, but, based on the subsequent Staff
determination regarding the height violations, has fallen abysmally shor of serving the citizens

* of Clarksburg. Therefore, we respectfully request a full Board hearing on this issue.

For your record, we have attached a copy of Rose’s letter with our specific response to each
point. We have also attached our document reference table highlighting supporting detail for our
case and position on the matter.

We would like the Board to consider this letter as an issuance of a formal complaint regarding
height violations within Clarksburg Town Center development. Based on the provisions of
Zoning Ordinance 59-D-3.6, we would also ask the Board to exercise its right 1o issue a stop
work order pursuant to Site Plans previously approved for buildings not vet built, but also having
the potential to exceed the height gnidelines as defined in the Board-approved Project Plan
Findings. Without such action on the Board’s part, we fear that development of other buildings
will proceed and the community will have no recourse.

Please respond to us with the earliest possible date and time for scheduling of a full Board

_hearing on this issue. [n view of the pending development of other buildings in question, we
believe action must be taken immediately. Scheduling of a hearing date prior to February 10"
will be greatly appreciated.

Sincerely,
Amy Presley, Kim Shiley, Carol Smith, CTCAC Co-Chairs,

on behalf of the CTCAC
Ms., Amv Preslev



(On behalf of CTCAC)

Subject: Building Heights in Clarksburg Town Center
Phase I Site Plan #8-98001 and Phase II Site Plan #8-02014

Dear Ms. Presley,

Thank you for your continued interest in the regulatory plan approvals for the Clarksburg Town
Center.

At the December 13, 2004 meeting between M-NCPPC Staff and representatives of CTCAC,
you and the other CTCAC members present expressed your collective view that the developer of
the Clarksburg Town Center knowingly submitted a site plan that deviated from the project plan
conditions and findings, specifically with respect to the heights of certain buildings (Note:
CTCAC did not state that the developer knowingly submitted a Site Plan than deviated from the
Project Plan. We did state that the Developer would have been well aware of the Data Table
height definitions, as contained within the Project Plan Findings and that perhaps the
Developer’s submission of ““four stories™ was deliberately vague. We also pointed out that. even
with a Site Plan that stated “four stories,” those “four stories™ would still be subject to the height
limitations defined for “four stories™ per the Data Table of the Findings contained within the
Board-approved and adopted Project Plan.) You also stated your opinion that, pursuant to the
optional method of development in the RMX-2 zone, under which Clarksburg Town Center was
approved, the site plan conditions and findings are tied to and are not severable from the Project
Plan. This is not merely the “opinion™ of CTCAC - it is the Planning Board’s determination
according {o the language of Condition #14 of the Board-approved Preliminary Plan. Under

Condition #14. it is stated that:
".. Each term, condition and requirement set forth in the Preliminary Plan and Project Plan
are determined by the Planning Board to be essential components of the approved plans
and are therefore not automatically severable.”

In light of this, you have requested that the Commission issue a notice of violation.

Following a review of all the pertinent documents {Specifically which pertinent documents did
the Staff review? CTCAC has attached pertinent document information and requests that the
Board review and reply specifically 1o the sections highlighted and also to our response to this
letter relative to the height violations.) and careful consideration of your concerns and your
position respecting this matter, Commission Staff has concluded that: the Planning Board made
the required finding that Site Plan No. 8-98001 (“Site Plan”) is consistent with Project Plan No.
9-94004 (“Project Plan”); (2) that finding was properly made (We would like specific
accountability and explanation as to why a revised Data Table was created and submitted to the
Board along with Wynn Witthan's Site Plan Review submission, rather than using the Data
Table contained in the Board-approved and adopted Project Plan Findings. We maintain that,
based on submission of erroneous Data Table information, the finding could not possibly have
been “properly made™ by the Board.) ; and (3) the buildings in question comply with all

- conditions and development standards attached to the Site Plan. (The building in question may
or may not comply with conditions and standards of the Site Plan itseif, but that Site Plan is
subject to the requirements of the Optional Method of Development — under which. compliance
with the Project Plan is mandatory.) Having so concluded, Commission Staff finds no basis upon
which to cite the developer or builder with a violation and is disinclined to do so. (It has been
stated to CTCAC members, on more than one occasion and by more than one person within M-
NCPPC — including Michael Ma, Wynn Witthans and even Derick Berlage, that the action, or
lack of appropriate action surrounding initial submission and approval of the Site Plan in
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question was an “oversight™ on the part of M-NCPPC...and that “M-NCPPC will do all it can to
avoid such oversight in the future.” Based on these admissions. it is incumbent upon M-NCPPC
to call the error out as such and do all in its power to rectify the situation — including calling back
into review the other Site Plans erroneously approved. Not to take such actions constitutes
negligence on the part of M-NCPPC to abide by its own standards and procedural requirements.)

As you know, the approval of the Project Plan was subject to a number of conditions; however,
the height of the buildings was not included as a condition of approval. ( Height limitations were
contained within the “Findings” of the Board-approved Project Plan. The Conditions of the
Preliminary Plan serve to support — under Condition #14 — the requirement to uphold those
Findings.) Rather, the reference to a proposed height of forty-five feet was included
parenthetically within the “Proposed” column of a table entitled “Data Summary: Clarksburg
Town Center.” That table was included in the Project Plan opinion to demonstrate conformance
of the project with the requirements and intent of the RMX-2 Zone. As you know, that table
listed “four stories” under the “Required” column, which limitation is drawn from the Clarksburg
Master Plan (“Master Plan™) Land Use Plan recommendations for the Town Center District.* (It
is critical here to note that a specific definition of the “four stories™ as proposed for the CTC
development is shown within the “Proposed™ column. This definition is stated as 45" for
residential and 50" for commercial buildings. 1t is evident to the CTCAC. the CTC residents the
CCA and the Clarksburg Community at large, that the “Proposed™ heights were included as a
means of ensuring development compatible with the scale and character of the Clarksburg
Historic District. This reasoning was confirmed by John Carter, Chief of Community Based
Planning. The necessity for and sensitivity to development compatible with the Historic District
was clearly a driver throughout development of the Master Plan.

Within the “Ten Key Policies Guiding the Master Plan”:

1. “Town Scale of Development”

6. “Ptan proposes a transit-oriented, multi-use Town Center which is compatible with the scale
and character of the Clarksburg Historic District ... ... ‘

‘Assuring compatibility of future development with the historic district has been a guiding
principle of the planning process.” (Master Pian p26).

Notably, the Master Plan language does not set a numerical cap on the maximum height of
apartment buildings ( - which is exactly why Community Based Planning felt it necessary to
include a numerical cap within the Project Plan Findings submitted to and approved by the
Board. The goal of assuring compatibility with the future development of the historic district.
relative 1o scale. was a driver for specification of the height limitations within the Project Plan
Findings.) , stating in relevant part only that “[a]ll apartment buildings in the future Town Center
will be four stories or less . . . .” Clarksburg Master Plan p. 44 (emphasis added). Therefore, the
proposed “four-story™ limitation was deemed to conform to the applicable requirements of the
RMX-2 Zone, irrespective of any specific numerical limitation (However, this limitation was not
deemed sufficient by Community Based Planning at the time of preparing the Project Plan
Findings. Had Community Based Planning felt that “four stories™ as allowed within the Master
Plan and RMX-2 Zone, without a specified height cap, was sufficient language 1o ensure “scale
* and compatibility™ with the Historic District, they would not have specified a 45° residential and
50" commercial height cap within the Data Table contained within the Findings of the Project
Plan.} In the Site'Plan staff report, the proposed height limitation for residential buildings was
similarly set at four stories, however, no specific numerical limitation was recommended (Please

* The Zoning Ordinance permits higher density residential uses under the optional method in the RMX Zones,
provided that they are in accordance with, among other things, the limitations contained in the applicable master

nlan



note that the Development Review staff was not at liberty to independently and arbitrarily
change or omit at Site Plan review/submission any of the requirements. conditions and findings
previously approved by the Board and contained within the Project Plan, If the Staff intended to
do such, it would have been required to create an Amendment. Under the rules and guidelines
for “Minor Amendment™ a change of this nature would not have been allowed without full Board
hearing. There is no existing documentation of any amendment to the Project Plan Findings.
Please refer to document table and pertinent notes attached - 39-D-2.6.) [t was, and continues to
be, Commission Staff’s view that no specific numerical limitation is necessary in order to
conform with the requirements of the zoning ordinance and the master plan (It is astounding to
the CTCAC that the Commission Staff would state that “no specific numerical limitation is
necessary.” According to M-NCPPC Board, by way of approval of the Project Plan Findings, it
is necessary for development within CTC to conform to the “specific numerical limitations™
contained within the Project Plan conditions and findings as approved and adopted, not just the
Master Plan and Zoning Ordinances in general. It is a necessity for all developmem within the
Clarksburg Town Center. under the Optional Method of Development, to comply with alf
requirements, conditions and findings of the Project Plan.); and, moreover, that a delineation of
four proposed stories, with no specific numerical limitation, is consistent with the Project Plan
approval (The Project Plan was approved with Findings containing a specific delineation of the
height for those “proposed” four stories. Therefore. with a generic delineation of “four stortes”
on the Site Plan, it must be expected — and if not, then confirmed by Development Review — that
those “four stories™ would be in compliance with the specific definition of “four stories™ as
proposed within the Board-approved and adopted Project Plan Findings. Please refer to the
Project Plan Findings — Data Table — and our document table and pertinent notes attached.). On
Staff's recommendation (“Staff” submitted to the Board a revised Data Table along with its
recommendation. This Data Table was inconsistent with the Data Table contained in the Project
Plan Findings previously approved by the Board. it removed from the “Proposed” standards for
the CTC Development the actual height caps of 45 for residential and 50° for commercial.
Submission to the Board of this revised Data Table represents, at best, gross negligence on the
part of the Development Review Staff preparing the report. At worst, it represents action which
could appear as being unduly influenced by the Developer. In either case. it was clearly a
submission of erroneous information to the Board, resulting in an erroneous approval of the Site
Plans submitted. This action alone is cause for re-examination of the Site Plans and previous

approval process. and grounds, in the opinion of CTCAC, for action under Zoning Ordinance 59-
D-3.60, the Board determined that the Site Plan wag consistent with the Proiect Plan (based on
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erroneous information presented by the Staff), which determination necessarily includes a
finding that the proposed height limitation of four stories in the Site Plan is consistent with that
proposed 1n the Project Plan {only because Staff conveniently removed the height caps that were
present in the Data Table contained in the Project Plan previously approved by the Board. The
CTCAC requests a full investigation of this action and accountability from M-NCPPC regarding
the matter.).
The Site Plan constitutes a detailed review of the proposed project and assigns the final site plan
data limits, with which limits the buildings must conform, in order to comply with conditions of
the building permit { According to M-NCPPC Staff’s own statements to the CTCAC, it s

" customary and expected that documents from the Master Plan through to the Site Plan follow in
increasing level of detait — i.¢. that the Site Plan should show a level of detail even greater than
that of the Project-Plan. The Project Plan, according to the Board’s ruling and statements within
the Preliminary Plan, serves as the “development authority™ for the CTC development — Please
refer to odr document table and notations attached. Without a specific definition of the “four
stories” shown on the Site Plan in question, the Staff would either have had to assume that those
“four stories™ would comply with the previously defined and approved height caps as contained
within the Project Plan. or would have had to seek definition from the Developer. It is the



responsibility of the Development Review Staff to ensure that Site Plans submitted comply with
Project Plan conditions and findings. [t is the duty of the Staff to report responsibly to the Board.
as the Board relies on the Staff’s review and opinions. As we have stated, we believe Staff’
actions relative to the submission represent a gross negligence at best.) With respect to their
height, the buildings in question comply with the Zoning Ordinance/Master Plan and Site Plan
development standards (but they DO NOT COMPLY with the Project Plan Findings... which are
the “underlying development authority” for CTC development according to the Board); and,
therefore, in Commission Staff’s view (The Commission Staff’s view was based on erroneous
information}, the height of the buildings do not violate the condition of the building permit that
the buildings comply with zoning regulations.' At the December 13 meeting, there appeared to
be consensus among Commission Staff and attending CTCAC members that the site plan does
not specify a height limitation (There was no such “consensus™...there was merely a reporting to
the CTCAC by Wynn Witthans, and a confirmation by Michael Ma, that the Site Plans in
question did not specify height detail. that they merely noted “four stories.” CTCAC can only
presume that the information shared was accurate.) -—it only specifies that the buildings will be
four stories—and, further, that the buildings in question are four-story buildings. As such, it is
not disputed that the buildings in question (including the other multi-story buildings proposed
but not yet built, as well as the “two-story over two-story” (2/2) buildings) are in conformance
(A mere confirmation that the Site Plans state “four stories” and that the buildings built and to be
built are “four stories” does not constitute conformance with the Project Plan Findings.. . to
which all development within CTC must conform.)with the Planning Board’s approval of the
Site Plan.

We appreciate your interest in the Clarksburg Town Center community and recognize that you
have a strong vision of what that community should look like. {Our “vision” is merely that as
defined by the Master and Project Plans. It also the community’s vision, as incorporated into
those plans by Community Based Planning. 1t is also the Board-approved vision that
Development Review has a duty to uphold in the Site Plan review process.) These four-story
buildings are, apparently, taller than what you had anticipated (They are taller than what
Community Based Planning had specified, based on the Historic District and need for sensitivity
to the scale and character of that district. and what the Board had previousiy approved based on
the Project Plan Findings.) and may, therefore, intrude on that vision (LITERALLY. The
building towers above everything within the development - totally out of character with the
Historic District and also incompatible with adjacent residences. The Board must not aliow
further development of this scale. We implore the Board to stop work on other buildings not vet
built, but also erroneously approved in previously submitted Site Plans.) However, for the
reasons stated above, we have concluded that there exists no basis upon which the Commission
can cite the builder or developer for a violation of the regulatory approvals; and, furthermore,
any question concerning a potential violation of a condition of the permit is outside of the
Commission’s authority. (We remain in disagreement as to the existence of a violation. The
CTCAC requests a full Board hearing on this issue, as there were clearly several internal
violations relative to M-NCPPC’s standard procedures and specifically relative to the Data Table
alteration in the Site Plan review submission by Development Review Staff to the Board for
approval.)

As you know, site plan proposals for the amendment of Phase 1 (8-98001E) residential and Phase
II (8-04034) retail are still pending. The propoesals consist of an amendment for a new site plan.
for the commercial area; and, additionally, an amendment to both Phase 1 and II residential site

-

* 1t is, of course, outside of the scope of the Commission’s authority to make a determination as to compliance with
a building permit. Such a determination is praperly made by the Monigomery County Department of Permitting

Qervirae



plans, in order to modify the “Manor Homes” from 9 units to 12 units. We encourage you to
make your views known to Commission Staff and the Planning Board as we proceed with the
review and consideration of these amendments.

Please contact me if 1 can be of any further assistance. My Staff will inform you of our future
Planning Board dates and wil! be available to meet with you on the projects currently under
review,

Sincerely,

Rose G. Krasnow

Development Review Chief

Maryiand National Capital
Park & Planning Commission

8787 Georgia Avenue

Silver Spring, MD 20910

(p) 301 495-4591

(f) 301 325-3462

rose.krasnow(@mncppe-mce.org

WATAB\DevelopmentReview\CTCHeightissue.lir. WW TABedits. 12-30-04 final.doc



. Clarksburg Town Center Development — Documentation Relative to Height Restrictions

Document Approvals Pertinent Data Notes

Master Plan Planning Board Within the “Ten Key Policies The goal of assuring
Apbroval - June, Guiding the Master Plan™ compatibility with the future
1994 1. “Town Scale of Development” development of the historic

€. “Plan proposes a transit-
oriented, multi-use Town Center
wiiich fs compatible with the scafe
and character of the Clarksburg
Historic District’ ... ...

“Assuring compatibility of future
development with the historic
district has been a guiding
principle of the planning
process.” (p26)

district, relative to scale, was a
driver for specification of the
height limitations within the
Project Plan findings. This is
apparent, as the existing RMX2
guidelines would have been
sufficient, and not required
explicit specification of height
limitations, had Community
Based Planning felt that “4
stories” was adequate language
to ensure "scale and
comnnt;hphh:” with the historic
district.

Project Plan

Planning Board
Approved ~
May 11, 1895

“‘Based on the oral testimony,
writien evidence submitted for the
record, and the staff report, the

following conditions and findings

are hereby adopted.”

‘Finding #1: The Pfanning Board
finds that Project Plan #9-94004 as
conditioned meets all of the
purposes and reguirements of the
RMX2 zone. A summary follows
that compares the development
standards shown* with the
development standards required in
the RMX2 zone " (Page 1 of the
Project Plan).

*(i.e. those proposed for CTC)

The findings include the data sheet
outlining the standard RMX2 zone
height (“4 stories”) with the
proposed heights for Clarksburg
Town Center:

“ 4 stories/45" * for residential
buildings

“ 4 stories/50" “ for commercial
buildings

The Project Plan includes a data
table outlining the permitted
standards under RMX2
development {as was aiso
outlined within the Master Plan)
compared to the specific
limitations proposed for the
Clarksburg Town Center. This
data tabie specifically denotes a
limit of 45’ for residential
buildings and 50’ for commercial
buildings.

Compatibility with the “scaie and
character’ of the Clarksburg
Historic District was unarguably
one of the “guiding principles”
behind the Master Plan (and
adamantly promated by the
Clarksburg Civic Association, the
Historic Society and others who
participated in the planning

process). The specific height

limitations were included within
the data sheet of the Project
Plan to ensure the desired
compatibility with the historic
district. John Carter, Neliie
Maskali, and Michael Ma have all
confirmed that the data sheet
attached to the approved Project
Plan is vatid. It was included
within the Project Plan to ensure
compatibility with the historic
district and, having been
approved with the Project Plan
“findings,” the limitations within
the data sheet become




“necessary elements” of
development for Clarksburg
Town Center.

Preliminary Plan

Pianning Board
Approved —
March 26, 19498
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Background: “...the underlying

development authority, Project Pian
#9-94004 wae annroved hy tha
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planning board on May 11, 1995,
after two prior planning board
meetings (held on April 6 and 20,
1995). The record for the
prefiminaiy plan #1-55042
specifically includes the records

from those prior hearings...

Therefore, the planning board
approves the plan. The approval is
subject to the following conditions:

#14. “Preliminary plan #1-85042 is
expressly tied to and
interdependent upon the continued
validity of Project Plan #9-94004.
Each term, condition and
requirement set forth in the
Preliminary Plan and Project Plan
are determmed by the Planning
Board to be essential
components of the approved
plans and are therefore not

e dul.
gutomatically severabls.”

The Planning Board itself
determined all conditions,

min
findings, or “requirements’, as

outlined in the Project Plan to be
“egsentiat components” of the
approved plans and "NOT
automatically severable.”

] néféTOi'e the data sheet
containing height definitions of
45 for residential and 50’ for
commercial can neither be
ignored at Site Plan approval,
nor arbitrarily over-ridden by any
member of the M-NCPPC staff or
by the developer. (See definition
of “Minor Amendment” under
Zaning Ordinance #58. ..
Removing the height definitions
would NOT be considered a
Minor Amendment —j.e. not

allowable without amendment
hearing.)

Montgomery
County Zoning
Ordinance #59

59-C-10.2 Methods of Development
2. Optional Method of Development
Under this method, general
commerciai uses and higher density
residential uses are allowed in the
RMX zone provided they are in
accordance with the provisions of
Section 59-C-10.3 as well as the
density, nurnerical fimitations and
other guidelines contained in the
applicable Master Plan approved by
the district Council. In addition, a
Project Plan and Site Plan must be
approved by the Planning Board.

59-C-10.3 Optional Method of

Development Regulations —
This ontional method of

i i LERL = R LIS L LY

development accommaodates mixed
use development comprised of
planned retail centers and
residential uses at appropriate
locations in the County. This
method of development is a means
o encourage development in
accordance with the
recommendations and guidelines of
approved and adopted Master

The Optional Method of
Development, is the option under
which CTC is zoned for RMX2
development. This option
explicitly requires adherence to
the Master Plan/Project Plan and
Site Plans in accordance with the
Project Plan.

According to 59-C-10.2, #2,
under the Optional Methaod of
Development, the commercial
uses and higher density
festdential uses are allowed only
provided that they are in
accordance with “rnumerical
limitations” and guidelines of the
plans approved.

59-C-10.3 states that the
Optional Method of Development
is @ "means to encourage
development in accordance with”
recommended guideiines.
(Clearly shows the intent to
regulate development under
“Optional Method" vs. leaving
development open to
interpretation under generat




Plans. Approval of this optional
method of development is
dependent upon the provision of
certain pubiic facifities and
amenities by the developer. The
requirement for public facilities and
amenities is essential to support the
mixture of uses at the increased
densities of deveiopment allowed in
this zone.

59-C-10.3 Optional Method of
Deveiopment Reguiations —

This optional method of
development accommodates mixed
use development comprised of
planned retail centers and
residential uses at appropriate
locations in the County...

59-C-10.3.11 Development
Procedure -

A. The procedure for approval for
an optional method of development
in these zones requires a Project
Plan in accordance with division 59-
D-2 and a site plan in accordance
with division 59-D-3.

59-D-A-2 — Optional Method
requires a Project Plan and Site
Plan ... precondition for the use of
the optional method of development

59-D-3-23 - Proposed
Development — ... (Referencing
what must be included within the
site plan) ...

(a) The location, height, ground
coverage and use of all structures

59-D-3.4 — Action by Planning
Board

{1) ...the Site Plan is consistent with
an approved development pian or a
Project Plan for the Optional
Method of development, it
required. ..

{4) .._each structure and use is
compatible with other uses and
other site plans and with existing
and proposed adjacent
development.

59-D-2.6 Amendment: Minor Plan
| Amendment

A minor amendment is an
amendment or revision to a plan or
any findings, conclusions, or

;

RMX2 requirements.) Once
again, it is apparent that this is
why a data sheet denoting the
guidelines for development of
CTC, including specific height
parameters, was included within
the Project Plan and
subsequently adopted by the
Planning Board.

Under the Optional Method of
development within RMX2
zoning, the Project Plan is an
authoritative docurnent. This is
explicit under 59-C-10.3.11, as is
the requirement for a site plan in
accordance with 59-D-3 -~
requiring that “height” and use of
all structures must be noted. As
"4 stories” is merely a standard
for RMX2 in generaf, and the
approved Project Plan included a
data sheet with specific height
parameters, under the Optional
Method of Development
(according to 59-C-10.3.11, 59-
D-A-2. and 58-D-3-23) the
heights for any structures within
a site plan must be in
accordance with height
dehnitions/limitations outlined
and approved within the Project
Pian Findings.

{lt is clear that the change in
height within Wynn Witthan’s
documentation does not’
constitute a Minor Amendment,
according to 59-D-2.6. Even if




conditions associated with the plan
that does not entail matters that are
fundamental determinations
assigned to the Planning Board. A
minor amendment is an amendment
that does not after the intent,
objectives, or requirements
expressed or imposed by the
Planning Board in its review of the
Plan. A minor amendment may be
approved, in writing, by the
Planning Board staff. Such
amendments are deemed to be
administrative in nature and
concern only matters that are not in
confiict with the Board’s prior action.
59-D-3.6 Failure to Comply

If the Planning Board finds for any
plan approved under this section on
its own motion or after a complaint
is filed with the Planning Board or
the department that any of the
terms, conditions or restrictions
upon which the site plan was
approved are not being complied
with, the Planning Board after due
notice to all parties concerned, and
a hearing, may revoke its approval
of the site plan or approve a plan of
comptliance which would permit the
applicant to take corrective action to
comply with the site plan... The
Planning Board may revoke its
approval of the site plan or take
other action necessary to ensure
compliance, including imposing civit
fines, penalties, stop work orders
and corrective orders under
Chapter 50... Upon decision by the
Planning Board to revoke approval
of a site plan, any appiicable
building permits and use and
occupancy permits issued pursuant
to a prior Planning Board approval
are hereby declared invalid.

Wynn were to position this as a
‘Minor Amendment” there is no
documentation — i.e. approval “in
writing by the Planning Board
staff” to support that as a
deliberate action by the Planning
Board staff)

If the site plan, as confirmed by
M-NCPPC staff members
{Michael Ma, Wynn Witthans,
Rose Krasnow), merely showed
‘4 stories” as the height notation
for the buildings in question,
even as approved by the
Planning Board, it still does not
authorize those “4 stories" to
exceed the height limitations as
defined within the Project Plan
findings and approved by the
Planning Board. Under the
“Optional Method of
Development” the Developer is
still obligated to ensure that the
“4 stories” comply with the
conditions and findings of the
Project Plan. The Planning
Board is also obligated to
enforce those conditions and
findings.

Site Plan Review
{(Wynn Witthans’
- Staff Report
submission &
Planning Board
Opinion)

Planning Board
Opinion - January
22, 1998

Site Plan Review: Staff
Recommendation; Proposal

**Findings for Site Plan review
(Page 35):

“#1 Site Plan is consistent with the
Proiect Plan approved for this site
utilizing the RMX2 optional method
of development. {See discussion
above.)

#2 The Site Pian meets all of the

**From the Staff Report prepared
by Wynn Witthans and presented
to the Board for approval of the
Phase 1 Site Plan.

Within Wynn's Staff report,
submitted as part of the site plan
review documentation for the
Board, is a data table that varies
from the data table inciuded in
the approved Project Plan (as




requirements of the zone in which it
is located. {See project data table*
above.)"

Planning. Board Opinion:

“Based on the testimony and
evidence presented and on the staff
report, which is made a part hereof,
the Montgomery County Planning
Board finds:

#1. The site pian is consistent with
the approved development plan or a
Project Pian for the Optional
Method of Development, if required.
#2 The site plan meets all the
requirements of the zone in which it
was located.”

part of the "Findings” deemed by
the Board to be “essential”
components of the Project Plan}.
The data table that Wynn
submitted with her Staff Opinion
appears to have been re-written
to show a generic “4 stories”
denotation for building heights,
omitting the specifications of “45'
for residential” and “50" for
commercial.” The first and only
appearance of this altered data
table among M-NCPPC
documentation 1s within Wynn's
Staff Opinion/Site Plan Review.
In submitting a new data table,
Wynn has independently
overridden Community Based
Planning's recommendations, as
well as the “Findings” approved
by the Planning Board in the final
Project Plan. Her submission to
the Planning Board could be
viewed as misleading and
negligent, at best. At worst, it
could be viewed as a deliberate
alteration or omission of
specifications, inappropriately
serving the developer's desires.

Again, as stated within our
Zoning Ordinance notes, even in
the presence of a generic *4
stories” denotation on the altered
data table and/or the submitted
Site Plan, the Developer is still
accountable to ensure that the “4
stories” are in compliance with
the height restrictions of the
approved data tableffindings as
part of the approved Project
Plan. Also, according to zoning
ordinance for Optional Method,
and the Planning Board's own
Findings, M-NCPPC is still
accountable to enforce the
limitations/ guidelines contained
within the approved Project Plan
Findings. There is no language
within the Site Plan Review Staff
Report or the Board Opinion that
negates the Data Table
{(“Finding") of the Project Plan --
i.e. that the "4 stories” shown on
the Site Plan must be in
compiiance with the heights as
defined — 45’ for residential
buildings and 50' for commercial
buildings.




Site Plan
Enforcement
Agreement

Montgomery
County Planning
Board, Linnowes &
Blocher, LLP (legal
counsel for the
Developer) &
Piedmont Land
Associates
{Developer)

March 18, 1999

(Page 1)

“Whereas, Text Amendment No.
80025, approved July 21, 1981,
effective October 15, 1981,

amended Section 59-D-3.3 of the
Montgomery County Code to

w2l et

reduire as part of the site plan
review process that applicants eniter
into a formal agreerment with the
Planning Board requiring the
applicant to sxecute all features of
the approved site plan in
accordance with the
Development Program required
by Section 59-D-3.23 of the
Montgomery County Code...”
“Whereas, the parties hereto desire
to set forth herein their respective
requirements and obligations
pursuant to Section 59-D-3.3 of the
Montgomery County Code, 1994. ..
Now, therefore, in consideration of
the mutual promises and
stipulations set forth herein and
pursuant to the requirements of
Section 59-D-3.3 of the
Montgotnery County Code, 1994....
the parties hereto agree as follows:

1. In accordance with approval by
the Planning Board of Site Pian No.

8-98001, Developer agrees that,
when it commences construction on
any phase as set forth in the
Development Program attached
hereto as Exhibit °B", or any
amendments thereto it will execute
and maintain all the features of the
site plan for that phase as required
by Section 59-D-3.23 in fuffiiment
of the approval granting Site Plan
No.8-98001, and any subsequent
amendments approved by the
Planning Board....

The Developer and its iegal
counsei were aware of the
conditions for development of
RMX2 under the “Optional
Method” of deveiopment. The

Project Plan (including al

conditions and findings} is the
recognized and underlying
authority. 59-D-3 requires height
specification, as well as
assurance that buildings are
consistent with the approved

Project Plan.




Su Re: CTC Development - Height Vioiations
Da 2/112005

To wynn.witthans@mncppc-mec.org

CC mcp-chairman@mneppc-me.org, rose.krasnow@mncppe-me.org, michael. ma@mncppc-me.org
john.carter@mncppe-me.org, sue.edwards@mncppe-me.org, nellie.maskal@mncppe-me.org,
Councilmember.Knagg@MontgomemCounyMD.gov, Shileykim@aol.com, smithcar@mail nih ¢

Hello, Wynn,

The email to which you responded was sent to Derick Berlage at his request. As noted in the email and letter to
Derick, however, we are asking for a Board hearing on the height issue, not information relative to the
Amendment hearing. We have requested a specific hearing on the height violation issues and would not expect
that the matter could be covered appropriately during the Manor Home/Amendment hearing. Derick was aware of
our desire for a hearing and advised us to send the response to Rose's letter, along with our request for the
hearing, directly to him.

| have made no other inquiries as to the Manor Home/Amendment hearing, as you had aiready informed us of
that meeting date. We would likely not schedule time for ourseives to speak at that hearing if we are going to
have a separate, specific hearing with the Board relative to height viclations. If your email implies that time for a
hearing on that matter could be made available on Friday, Feb. 11th, that would be more appropriate and would
work for our group. Please confirm the date, and a time that can be made available for the hearing.

Thank you for your assistance.

Amy Presley
on behalf of the CTCAC

In a message dated 2/1/2005 12:40:55 PM Eastern Standard Time, Wynn Witthans@mncppc-mc.org writes:

Subj: RE: CTC Development - Height Violations
Date: 2/1/2005 12:40:55 PM Eastern Standard Time

From: Wynn.Witthans@mnecppec-mc.org
To: Synergiesinci@aol.com

Sent from the Internet

The Planning Board will be scheduled for the Manor Homes on February 10th. Phases One and Two will be heard
as one item. A tentative time will be available on Friday early afternoon.

| am aware that you already know this as you, and your group have been in contact with others in our agency with
various questions. If you would prefer to receive answers to your questions more directly, | invite you to contact
me directly. Then my colleagues won't have to ask me and then get back to you!

Wynn Witthans
Development Review

From: Synergiesinc@aoi.com [mailto:Synergiesinc@aol.com]

Sent: Wednesday, January 26, 2005 1:54 PM

To: MCP-Chairman

Cc: Krasnow, Rose; Ma, Michael; Witthans, Wynn; Carter, John;
Councilmember.Knapp@MontgomeryCountyMD.gov; Shileykim@aol.com; smithcar@mail.nih.gov;
nnagda@ENERGENconsulting.com; JJackman@wtplaw.com; jersubl3@yahoo.com; timdearros@comcast.net;



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE

February 10, 2005

Maryland National Capital Park and Planning Commission
8787 Georgia Avenue
Silver Spring, MD 20910

Subject: Site Plan Review No.8-98001G Phase [ and 8-02014B, Clarksburg Town Center

Good morning, and thank you for the opportunity to address the Board. My name is Kim
Shiley, and with me are Carol Smith and Amy Presley. We are Co-Chatirs of the
Clarksburg Town Center Advisory Committee, known as the CTCAC. We represent the
residents of Clarksburg Town Center. The residents elected the CTCAC to represent
them in interacting with MNCPPC and the developer in order to ensure adherence to the
vision and intent of the Master Plan.

It is important for the Board to know that the CTCAC and residents are in full agreement
with the Land Use Objectives of the Plan, especially with regard to creating a pedestrian-
friendly town center area to serve as the central focus for the entire study area. We
support the development of Clarksburg Town Center; However, we believe that awarding
a developer a project of this magnitude also conveys a serious responsibility to develop in
accordance with the vision of the Master Plan, and with a sensitivity to the community at
large.

The developer must not only develop in accordance with the Master and Project Plans,
but also in a way that will result in a functional Town Center — one that will adequately
serve the residents and community well into the future.

All of the residents bought in to Clarksburg based on the vision presented to them by the
developer and the builders — that of a True Town center. Therefore, the CTCAC’s focus
is in reviewing all aspects of development from that perspective.

Although we have encountered several areas to date in which there has been a departure
from the intent and vision of the Master Plan, with respect to today’s hearing on the
Manor Homes, we are in support of the developer’s intent. We do have certain points
for consideration, which Amy will share on behalf of the CTCAC and CTC residents.



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE

Again, thank you to the Board for the opportunity to present our views. As Kim
mentioned, the CTCAC supports the developer’s intent relative to the Manor Homes. We
believe that the development of the Manor Homes, specifically the addition of
supplemental units, is in compliance with the Master Plan objective to “encourage and
maintain a wide choice of housing types and neighborhoods for people of all incomes,
ages, lifestyles, and physical capabilities at appropriate densities and locations.” (p9)

We welcome the development of the Manor Homes, with the stipulation that they be built
in accordance with the scale and character of the surrounding community. In this regard,
we have a few points for consideration:

First, we would like assurance that the building heights will not exceed 45’ (in
accordance with the Project Plan #9-94004 and Preliminary Plan #1-95042
specifications). We have not seen on the Site Plan a specific denotation of
height in feet and inches. We have only seen a denotation of “Four Stories”. ..
which is not adequate,

Second, we feel strongly that sufficient parking spaces must be defined
surrounding Building 9. If the Board approves the proposed addition of 6
spaces within the “private alley,” we believe that the building residents will be
sufficiently served. .

And, finally, we are concerned as to the building materials that will be used in
the construction of the Manor Homes. Since the Manor Homes are significant
buildings, some of which actually serve as “entry way” focal points, it is
imperative that the buildings be constructed using the finest quality of
materials for the fagade. We suggest incorporating brick, stone and/or other
elements in proportions that are visually pleasing and compatible with the
character of the other buildings in the community. Bozzuto representatives
presented to the CTCAC initial architectural renderings which portrayed
facades less “stately” than what would be expected of “Manor” Homes. The
ratio of brick to siding was not acceptable in our opinion. We were assured by
the Bozzuto representatives that care would be given to proposing appropriate
alternatives. The CTCAC and CTC residents hope that the Board would
encourage such action on the part of Bozutto.

(Carol)

We want to wrap up our comments by re-stating our support of the vision for
Clarksburg Town Center. Clarksburg Town Center is the heart and soul of the
town. We appreciate the Board’s ongoing support to ensure that all development
serves to fulfill the Master Plan vision and results in a Town Center which will
truly serve the community now and into the future,

Thank you for your time.



Su Re: Clarksburg Town Center
‘Da 2/2412005

To TChess@RegencyCenters.com, KShiley@psc.gov, Shileykim@aol.com, smithcar@mail.nih.qo

CC kambrose@newlandcommunities.com, Kris@warnhermarcom.com,
MChandler@RegencyCenters.com, TChess@RegdencyCenters.com,
RSutphin@RegencyCenters.com

Heﬂo, Taylor.

It was a pleasure meeting with you, Mac and Kristine as weli. We too appreciated your time and the opportunity
to express the concerns and expectations of the community based on the master plan vision. We thank Kim and
Rick for arranging the meeting.

We were pleased to hear of Regency’s intent to create a "restaurants as entertainment" focus along the lines of
the Bethesda row approach. We were equally pleased to have you confirm an intent to attract and secure tenants
that would be considered "upscale” versus typical strip-mall tenants like "Jerrys Subs and Pizza" Of course, to
this end we would be delighted to provide to you the list of suggestions already generated based on resident
input, as well as specifics on any retailers we have actually approached regarding interest in tenancy in
Clarksburg Town Center. We will do our best to consolidate this information and submit it to you before the end
of next week,

We would also appreciate the opportunity to maintain ongoing communication with you and fo participate in any
way appropriate in the review and selection of particuiar tenants. Again, thank you for your time and
consideration in meeting with us.

Sincerely,
Amy Presley, on behalf of CTCAC



Condominium Archltéctural Eleva:tions
211912005 1:37.07 AM Eastern Standard Time
KShile SC.ACV

wynn.witthans@mncppc-mc.org, rose krasnow@mncppe-me.org,
michael. ma@mncppc-mc.ord, Synergiesinc@acl.com, smithcar@mail.n
chairman@mmcope-mc.org

[powell@cpia.com, cwagner@bozzuto.com

Sent from the internet {Details)

Hi Wynn,

Thank you for your phone call yesterday regarding my emait inquiry (attached). After speaking
with you, | immediately called you again, leaving a message on your phone, and stated that | felt
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departments of M-NCPPC. To re-cap the conversation we did have, you stated that:

-architectural elevations are not required to be submitted by the builders to you for site plan
approval.

-that you may have the Bozutto buiiding elevations, but would have to check on them and their
whereabouts, and

-that you definitely did not have the Craftstar 2 over 2 architectural elevations.
Your suggestion to me was to obtain the elevations from the builder, Bozutto myself. This [eaves
me confused and frustrated, as M-NCPPC is a tax-payer funded governmental entity that is
supposed to serve the Cotnty's residents and communities. It does not seem appropriate for me
to be directed to contact the individual private entities, the builders, for such information.
Can you suggest a more appropriate way for me to receive the information we need relative to
the elevation drawings? If you do have these on file, requesting them from the builders as part of
the site plan review process or on our behalf, | would be appreciative of your assistance in
making stch copies avaitable to the CTCAC.

Kim Shitey
on behalf of CTCAC

From: Shlley, Klmberly A

Sent: Tuesday, February 15, 2005 8:56 AM

To: 'wynn.witthans@mncppc-mc.org’

Cc: 'michael.ma@mncppc-mc.org’; ‘rose.krasnow@mncppc-mc.org’; 'Synergiesinc@aol.com’;
'smithcar@mail.nih.gov'

Subject: Elevations

Hi Wynn

Les Powell felis us that all elevations are submitted to Park and Planning durting Site Plan
submission,

The CTCAC is requesting copies of all elevations relative to the Bozutto Condominiums
(Buildings 1, 2, 3, 4 (ali Phase 18-3), 5, and 6 {both Phase 2A)) and the Craftstar 2 over 2

Condominiums {Parcels B and N in Phase 2B and Parcels B, Blk M and Blk L, both Phase 2C).
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if we need o contact another party, please advise. We are requestin 1g to receive these elevations
prior to the 24th of February.

Thank you for your assistance.

Kim Shiley

for CTCAC

p.s. aiso, if yo'i.’x are aware of the date for the threshold hearing, please advise. thank you again.

-



RE: Condominium Architectural Elevations
2/23/2005 2:47:12 PM Eastern Standard Time
Wynin. Witthans@mncppc-me.org

KShiley@psc.gov, Rose Krasnow@mncppe-me.org, Michael.Ma@mnep
Synergiesinc@aol.com, smithcar@mail.nih.gov, mep-chairman@mmepy

Ipowell@cpja.com, cwagner@bozzuto.com
Sent from the Internet {Defails)

Kim - we do have architecture for 2/2, condos and manor homes. You can make copies of the
sheets you would like to here at our info desk. | only referred you to géet arch. from other
sources because of your original email where you stated: "If we need to contact another party,
please advise." Our front desk is open from 8:30am -4:30pm Monday -Friday. The drawings are
in my cubicle and marked with yeliow post-it notes (for the front desk staff to identify).



Threshold Hearing/CTC
'2/22/2005 12:21:44 PM Eastern Standard Time
KShiley@psc.gov

rose krasnow@mncppe-me.org, john.carter@mncppe-me.org,
susan.edwards@mncppe-me.ofrg, mep-chairman@mneppe-me.org,

councilmember.Kna MontgomeryGountyMD.qgv

Synergiesinc@aol.com, smithcar@mail.nih.gov, Shilevkim@acl.com
Sent from the internet {Detaiis) '

Hello Rose,

When we last spoke, you advised me that there would definitely be a heanng regarding the height
issues most.probably on March 3, with a slight possibility for February 24. | understand that the

March agenda has been determined, yet qur Threshold Hearing has still not been scheduied,

I am writing you today because it is imperative that we receive a response from M-NCPPC
regarding the proposed hearing date. While we wait, foundations are being laid for more of the
buildings in question This is very disturbing and leads us to question whether we must escalate
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this through other channels in order to receive a board hearing in a timely manner, or potentially
have stop work orders issued.

| am respectfully asking that a date be determined this week; in fact, prior to Thursday afternoon
(in time for our CTC residents' update meeting). Your immediate response is appreciated.

Kim Shiley,
for CTCAC

. RE: Threshold Hearing/CTC
212412005 9:08:23 AM Eastern Standard Time
Rose Krasnow@mncppc-mc.org
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councitmember. Knapp@MontgomeryCountyMD.gov
Synergiesinc@aol.com, smithcar@mail.nih.gov, Shileykim@acl.com
Sent from the Internet {Details}

Kim,
} appreciate your interest in setting a date for the Threshold Hearing regarding height issues in
Clarksburg Town Center. The date has now been officially set for Thursday, March 17, 2005.
Official notices will be sent out on Friday, March 4th. Please tet me know if you have any other
guestions regarding this matter.

Rose G, Krasnow

Development Review Chieif

Maryland ‘National Capital
Park & Planning Commissicn

2787 Geprygia Avsnus

Silver 3pring, Mbh 20910
(p)y 301 435-4591

(£}30) 323-3462

rose. krasnowl@mncopo-me.oryg
Www.me-mncppc.org



Su Re: Last Nights CTCAC Meeting
Da '3/15/2005 o
To nnagde@ENERGENconsulting.com, smithc@efdb.nci.nih.gov, timdearros@oomeast.net,

KShiley@PSC.GOV, Lfantie@aol.com

Helio, Niren and all.

Status on the hearing has changed since our meeting yesterday and it is no longer necessary to send the letter.
We heard from Michael Ma and he has done two things:

1) He has removed the Newland Retail Center hearing from the April 7th hearing docket (relative to that, he has

also assured that NO date will be set until after they have received comment from CTCAC on the site pians, eic.)

2) He has offered us dates of April 7th, 14th or any date beyond

In conversation with Michael, new information was also given to us. He has advised that Newland also has other
violations which were discovered last week. These violations pertain to "setbacks" and have apparently occurred
frequently throughout the development. in particular, the 2/2's that exceed the 45' height (those already
constructed but not yet occupied) have been cited. This means that no occupancy permit was issued or will be
issued until after Board hearings on the matter. The Board would fike to have a hearing on this issue {preferrably
on the same day that we discuss height violation). We will need to have another CTCAC meeting to discuss the
relevance of these violations and how, collectively, the potential fees assessed to the developer might be used.
The Board is open to hearing from us in this regard.

Based on schedules (sorry to say | can’ t make the 7th of April) we are advising Michael to reschedule the height
violation hearing, along with the new setback violation hearing, for April 14th. | hope you all can make the 14th?
Kim may be calling you, or may have already called you on this issue, so | apologize if | am duplicati ng the
information.

Thanks all,
Amy



Su Re: proof read please
"Da 3/15/2005
To - KShile 5C.QOV

In a message dated 3/15/2005 4:47:26 PM Eastern Standard Time, KShiley@psc.gov writes:

Greetings Rose,

We have confirmed with Michael Ma that the rescheduled Threshold Hearing will be placed on the long range
agenda for April 14, 2005. We appreciate that the pending site plan submissions for CTC Retail area and
adjacent have been removed from the April 7, 2005 docket.

Regarding the Threshold Hearing format, we understand the uniqueness of this type of hearing and need to be
advised as to the specific process. Based on the subject matter of this hearing, and the fact that the CTCAC is
the requesting body, we have discussed with Michael Ma our desire to be considered as the primary and initial
presenters (as a developer or builder would in a typical Site Pian Review hearing).

We do have a formal power point presentation and would like to be scheduled as the initial presenters, with the
opportunity for rebutial comments (again, in the format of a Site Plan Review hearing, only with CTCAC serving
as the main presenting body).

Michael suggested that we submit this request to you and also that we ask you regarding
the process and format for this meeting. We are interested to know how much time will we be given to present,
how much time other residents will be given to speak, etc.

Could you please let us know (by email or by phone) the answers to these questions, and also confirm with us our
position as presenters? We greatly appreciate your assistance with our requests.

Sincerely,
Kim Shiley, on behalf of CTCAC



Su Re: Last Nights CTCAC Mseting
.Da 3/15/2005

To -smithc@efdb.nci.hih.qov. nnagde@ENERGENconsuiting.com, timdearros@comeast.net,
KShiley@PSC. GOV, Lfantle@aol.com

According to Michae!, the fines and/or penalties are assessed after the vuolatlon is confirmed and then weighed
from a "proportional” viewpoint - i.e. how great a violation? how many properties involved? etc. in some case,
buildings DO have to be moved, but Michael did not efaborate as to what the determining factors are in those
cases. We have already suggested to him that the fines assessed to Newland, if any, be directed back into the
community (perhaps specifically for Library construction and/or other amenities). He/MNCPPC is willing to hear
from us on this, but won't be determining fines until after the hearing.

We can discuss more at our next CTCAC meeting, as | believe our input to the Board, prior to those decisions
being made, wili be beneficial to the community.

Sorry for the longwinded reply!

Amy
"Su Re: Last Nights CTCAC Meeting
‘Da 3/15/2005,

To Vnagde@ENERGENconsultmg com,: nagde@ENERGENconsultlng com, ; mlthc@efdb nci:nih
' - limdearros@comcast.net, Sbl!ey@PSC GOV,: Lfantle@aol gom- -

Perhaps Niren is right? Maybe we do need to file a letter regarding the "oversight” by MNCPPC on an issue so
important as this? However, after Michael's personal apologies and his removal of other items from the
docket....we might not want to rock our boat?? Michael stated that he is on our side, that he "is impressed with
our group and believes 100% that our motives are right and that we have gone about this more professionally
than any other group MNCPPC has dealt with" and that "he supports completely what we are doing and the way
we are doing it." When you consider his comments in view of his actions to correct Wynn's biunder....plus his
ability to submit CTC favorable information in his staff reports, etc., and his willingness to assist us with the Retail
Center issues, maybe we should hold off on a negative letter??

I know | sound as if | have argued both points, but I'm just not sure of the right action. Other thoughts?
Amy

‘Su Re: Last Nights CTCAC Meeting
Da 3M5/2005
To rmthg@efdb nci.nih gov, nnaqde@ENERGENconsultmg com, timdearros@comecast. ne

KShiley@PSC.GOV, L fanﬂe@aot com

Again, though, | guess it's not about whether or not they take us "seriously"... | think maybe it has more to do with
filing a formal complaint just so that Wynn's actions are noted on the record.

Here | go arguing both sides agam'

Su Re: Last’ nghts CTCAC: Meetmg
Da 3/16/2005
To ‘KShiley@psc.gov, smithc@efdb. nci nih.gov, nnagde@ENERGENconsulting.com,

timdearros@comcast.net, Lfantle@acl.com

#

Not a bad idea just to mention that "we were exiremely disturbed that staff had somehow forgotten to add the
hearing to the work schedule....but that we were very appreciative of Michae! Ma's responsiveness and
coordination of a new meeting on our behalf..." ?



Su CTCAC Information

Da 3/19/2005
To StanWeightman@mris.com
File CADocuments and Settings\PresleyiMy Documents\CTCAC\CTCAC History.doc (47616 by

DL Time (TCPAP); < 1 minute

Hello, Stan and Judith Ann.

Thank you so much, Judith Ann, for your retum call the other day. | appreciated the call and want to et you both
know that | understand compietely why you would be upset about CTCAC (Clarksburg Town Center Advisory
Committee) activities, based on the information (or lack thereof} that you had received to date.

| would like to apologize for the fact that we your names and email/phone numbers were not on our contact list.
We were careful to hand-deliver meeiing notices to every single resident in the community prior to each meeting
held, in addition to having the meeting timeflocation information posted in the Gazette; however, we were only
able to add to the list those residents who attended the meetings and provided their information. We did not
have, prior to last week, information on owners who were not residents. Now that | have your information, | will
definitely add your names to the list.

As | mentioned the other day, | want to provide you with information regarding the activities of the CTCAC to date,
and the intent of the group, and to answer any questions you might have. | have attached a history of the CTCAC
with summary information of our activity to date. Please let me know if you have guestions or concerns, or if you
would like further information. (It was very difficult to capture everything in written form in the history document!)

We will be holding a meeting during the week of 3/28 for the Bozutto residents, to address the serious allegations
circuiating, and hopefully to alleviate any concerns about the agenda of the CTCAC We are in the process of
finalizing a meeting location now and will send information to you once confirmed (we are targeting 3/29).

Thank you for your time and understanding,
Amy Presiey

301-916-7969 (office)

301-526-7435 (mobile)



Su CTCAC Information

Da 7 3/19/2005
To - befforrest@earthlink.net
Fik 'C:\Documents and Settings\Presley\My Documents\CTCAC\CTCAC History.doc (47616 by

DL Time (TCP/IP). < 1 minute

Hello, Ms. Forrest.

| have not yet met you personally, but | was given your email address from Carol Smith (CTCAC). My name is
Amy Presley, and | am one of the "Co-Chairs" of the CTCAC group. | left a message for you, but wanted to send
an email so that you'would have some historical informafion about CTCAC formation and activities to date.

| am so sorry that you have felt excluded from our process to date. We believe that together ali residents form the
Clarksburg Town Center community and we would not want to exclude anyone! We are in full agreement with the
Master Plan intent to create a neighborhood that encourages a wide choice of housing types for people of all
ages, lifestyles, and physical capabilities. We are pleased that we have a good mix of condominiums,
townhouses, and single family homes...and, we fook forward to the addition of more condominiums. (In fact, we
recently testified in support of Bozutto at a hearing to increase the number of units in their planned Manor
Homes.)

| thought it might be helpful to send to you 2 history and activity summary of CTCAC. | have attached a document
that captures as much as i could in writing. However, | would enjoy meeting with you for coffee or something to
introduce myself personally and to answer any questions you might have about CTCAC and/or activities currently
underway.

Thanks s0 much for your time and undefstanding. Please call me at your convenierte if you would like to
schedule a time to get together.

Sincerely,
Amy Presiey

ps The CTCAC is planning a formal meeting for all Bozutto residents so that we can answer questions and,
hopefully, alieviate concerns. The meeting time/iocation has not yet been finalized, but we are targeting March
29. We will let you know as soon as it is confirmed.



CTCAC History & Activities

The CTCAC (Clarksburg Town Center Advisory Committee) was formed in response to the Town
Center residents’ discovery of deviations by the developer (Newland Communities) to the Master Plan
concept and Project Plan Guidelines. These deviations became apparent during a Newland Presentation
was severely flawed in design relative to the goals of the Master Plan, guidelines of the Project Plan and
the concept marketed by the Developers and Builders. The specific issues relative to the retail center
included: :

* Center not pedestrian-friendly

* Severe reduction in retail and office square footage (250,000 square feet proposed in
Master/Project Plan; Roughly 113,000 square feet proposed by Newland)

* Retail center configured in a “strip mali” configuration

* Not meeting Project Plan requirements for pedestrian-orientation and “unique” aspects of center to
serve as focal point for Clarksburg and surrounding area (need for special attention to the design
and tenants that the center will attract)

Following the July, 2004 meeting with Newland, notices were hand-delivered by Kim Shiley and Carol
Smith to all residents in CTC, requesting their presence at an August 4, 2004 meeting to discuss the
Retail Center issues. (The notices were posted on mailboxes and placed in entryways within the
condominiums.) The meeting was held at the Hyattstown Fire Station with over 100-residents in
attendance. The residents attending this initial meeting called for volunteers to form an advisory
committee (CTCAC) to take action with MNCPPC and the developer to address the issues with the
Retail Center and to work to ensure adherence to the vision and intent of the Master Plan. Several
residents volunteered and those present “elected” the following volunteers:

* Kim Shiley * Randy DeFrehn « Jeff Lunenfeld
* Carol Smith ¢ Joel Richardson ¢ Tricia Larade

* Amy Presiey * Jen Jackman * Lynn Fantle

* Tim Dearros * Mark Murphy * Dennis Learner
* Niren and * Jerry and ¢ Ken Bullough

* Jaya Nagda Regie Barbour * Susan Frimond

It was confirmed that the pﬁrpose and intent of the CTCAC was to ensure adherence to the Master Plan
and Project Plan (i.e. to represent the community in achieving what was promised — and what residents
bought into — relative to the Project Plan).

Following the August 4, 2004 meeting, the CTCAC became very active in researching not only the
intent of the Master Plan and approved Project Plan, but also the detailed parameters within Board-
approved Project Plan Conditions and Findings, as well as the processes within MNCPPC for site plan
submission and approval. As part of the process, we researched and read every document available on
file with MNCPPC relative to Clarksburg Town Center. In doing so, we made ourselves aware of all
requirements under the “Optional Method” of development for RMX2 zoning and the related
requirements for complete compliance with the Conditions and Findings of the approved Project Plan
#9-94004.



Several additional meetings were held by CTCAC with residents, with M-NCPPC and with Newland
between August 2004 and March 2005. At each resident meeting, 100+ residents were in attendance
(again, notifications were delivered by hand to each residence to encourage meeting attendance). We
also posted meeting (February 24 and March 7) date/time/location information within the Gazette in the
hopes of reaching more residents. Names/addresses/ phone/email information was requested at each
meeting, but we were only able to add to a contact list the names that were provided at the meetings.
Although our intent was to keep people informed through emaii updates in between meetings, the
CTCAC did not have the resources or database structure to enable this. Based on the issues being
uncovered, it was also determined that updates through the public CTC web site (managed by Newland
Communities) were not appropriate. Therefore, we have had to rely on hand-delivery of meeting notices
and updates provided at meetings rather than via email. {We have now entered names into a database
and anticipate that we will soon be able to send out email updates.)

The CTCAC has been working with Newland Communities, through multiple mestings, to address the
issues with the Retail Center. As a result of meetings and requests, Newland hired a new architectural
team to correct the design flaws of the Retail Center plan previously presented to CTC residents. The
most recent revisions to the Retail Center design were presented by Newland to the CTCAC on
December 8* and February 3rd. Although the design was changed relative to “form” there were still
issues regarding “functionality” (regarding the lack of adequate retail/office square footage and
allocation of grocery store square footage relative to other office/retail space). CTCAC advised
Newland of the outstanding issues and aiso commended Newland on the design changes made (the new
design was pedestrian-friendly in nature and met some of the other Project Plan requirements that were
lacking in the previous design).

The CTCAC corresponded back and forth on Retail Center issues with Newland and then scheduled a
resident update for February 24, 2005. The February 24 meeting was postponed, due to snow, until
March 7. At the March 7 meeting, residents were brought up to date on activities of CTCAC and
current status of the Retail Center design. It is important to note that development of the Retail Center
has not been delayed by- the activities of CTCAC with Newland Communities. The Center was
scheduled for groundbreaking at end of 2005/beginning of 2006 and, according to Newland
Communities, is still on track pending Site Plan approval in the spring timeframe. Newland has advised
that they will conduct a resident update meeting to present current plans for the Retail Center.

It was during the March 7 CTCAC/Resident update meeting that CTCAC was made aware of the
concerns of condominium residents relative to information that was given to them in a meeting held by
Clark Wagner of Bozzuto Homes . Apparently, information regarding CTCAC activity on height
violation issues had been conveyed by Mr. Wagner in a way portraying CTCAC as deliberately
exclusive of condominium residents, and also as desiring to have the condominium in violation torn
down. Neither accusation is true.

In actuality, the history and request for appropriate height violation resolution is as follows:

* CTCAC discovered, based on the height definitions contained in the Board approved Project plan
findings, that two of the Bozzuto condominiums (one already built and one approved through Site
Plan review, but not yet built) as well as the proposed Crafistar 2 over 2's, exceeded these
guidelines. The Project Plan outlined 45°/4-story for residential buildings and 50°/4-storv for
commercial buildings within CTC (These specific height limitations were set by M-NCPPC hased
on the need to ensure buildings in scale and compatibility with the historic district). The existing
condominium, and the one scheduled for construction, exceeded the guidelines by as much as 8-12
feet.



» Having discovered the violation, the CTCAC notified M-NCPPC and the developer of the concern
over the issue. Several meetings were held, one directly with Derick Berlage and CTCAC Co-
Chairs (Kim Shiley, Carol Smith and Amy Presley). At this meeting it was discussed with Mr.
Berlage that the CTCAC would have encouraged tearing down and re-building of the building (in
accordance with Project Plan height specifications) if the building were not occupied. That was
stated in order to communicate the severity of the violation. However, it was explicitly stated that
the CTCAC did not want to penalize residents in any way, but instead was keenly interested in
informing the builder/developer of the seriousness of the violation and ensuring that future violations

~ were prevented.

* The action requested by CTCAC was a hearing by the Board to review the issue, rule on the
violation, and determine, if appropriate, any compensatory action by the Developer/Builder on
behalf of the community. This hearing has been set for April 14, 2005 (time to be confirmed).

It is important to note that the CTCAC is not working against Bozzuto, or against the ongoing
development of CTC. In fact, the CTCAC testified in support of Bozzuto at the February 10, 2005
hearing for approval of their Manor Home site plans. This hearing was held to gain a site plan
amendment to allow Bozzuto to increase their Manor Homes from the 9 units each proposed to 12 units
each. The CTCAC, finding that the request was in agreement with the Objectives of the Project Plan
(i.e. specifically to “encourage and maintain a wide choice of housing types and neighborhoods for
people of all incomes, ages, lifestyles, and physical capabilities at appropriate densities and locations” -
p9 of the CTC Master Plan) gave oral and written testimony in support of Bozzuto’s request. The
amended site plans received approval at that hearing. Following is an excerpt from our testimony at that
hearing (actual document available as public record from MNCPPC):

“The CTCAC supports the developer’s intent relative to the Manor Homes. We believe that the
development of the Manor Homes, specifically the addition of supplemental units, is in
compliance with the Master Plan objective to ‘encourage and maintain a wide choice of housing
types and neighborhoods for people of all incomes, ages, lifestyles, and physical capabilities at
appropriate densities and locations.” We welcome the development of the Manor Homes, with
the stipulation that they be built in accordance with the scale and character of the surrounding
community.”

The CTCAC has been careful to advise and take action only in accordance with Project Plan objectives
and requirements. We understand that in order to fulfill the objectives of the Project Plan, it is
imperative for the developer and builders to adhere to the Project Plan Guidelines/Conditions and
Findings. Qur mission is solely to uphold the Clarksburg Town Center Master Plan and Project Plan, in
an effort to protect the community interests and our collective investments.

Please know that the members of the CTCAC have spent endless personal hours reading, researching,
meeting with M-NCPPC, developer and builders, and advising residents of findings. We have done our
best to keep people informed and to represent, in good faith, the residents and owners who would
otherwise not have known about serious issues that could impact their community and investment long
term. We have done this at our own expense because the community means a great deal to us. We
welcome all residents’ and owners’ input! We all bought into the vision of Clarksburg Town Center and
we want to make sure that the vision becomes a reality. Developers and builders will eventually leave
the area, but the community will remain. We want to make sure that that community becomes a viable
and productive Town Center as was intended by the Master Plan.



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Kim Shiley, CTCAC Co-Chair

Caro! Smith, CTCAC Co-Chair

Amy Presley, CTCAC Spokesperson

March 25, 2005

Ms. Catherine Matthews

Director

Upcounty Regional Services Center

Dear Cathy:

First, we want to thank you and Nancy Hislop for meeting with us recently to discuss concerns regarding the
development of the Clarksburg Town Center town square/retail area. As we discussed, adherence to the Master
Plan concept and Project Plan guidelines, especially with respect to the intended functionality of the Town Center,
is of vital importance to us as a community.

The most recent design for the CTC retail area (as presented by Newland to the CTCAC in December, 2004) will
not support the Master Plan intent to “create a lively and diverse” Town Center which will “be a strong central
focus for the entire study area” (pp.42 and 44 of the Master Plan). The design presented by Newland does not
fuifill, in the opinion of the CTC residents, either the intent of the Master Plan or the specific guidelines contained
within the Project Plan. Issues of serious concern include the following:

- Reduction of Total Retail/Office Space

o The reduction of retail and office space in the new design to roughly 145,000 sq. ft. is unacceptable.
It will not adequately provide for the mix of uses envisioned in the Master Plan/Project Plan as
necessary to “create a lively and diverse place” or to “create a Town Center which will be a strong
central focus for the entire study area.”

Note: The Master FPlan/Project Plan encouraged a total of 250,000 square feet of retail and office
space (150,000 sq. fi. retail; 100,000 sq. ft. office). These guidelines were established with the intent
of supporting a self-sustaining, pedestrian-oriented Town Center to serve the community and study
area long term.

o The allocation of the reduced retail and office space is not supportive of the Master Plan/Project Plan
and is unacceptable {o the community. Currently proposed:

-

63,000 sq. fi. allocated to the grocery store

20,000 sq. ft. allocated to the Library (This is being counted by Newland as "retail’ space,
and deducted from total refail/office for the town center)

3,500 sq. ft. free-standing pad allocated for a drive-through bank

7,500 sq. ft., pad site, allocated for a restaurant

12,000 sq. ft. (two pad sites @6,000 sq. ft. each) allocated for retail (These pad sites back to
Overlook Park and are single story structures.)

6,500 sq. ft. adjacent to the grocery storefallocated for retail

18,500 sq. ft. allocated for retail (singie story in area perpendicular to pad sites; wraps from
within shopping ‘square’ parking lot back towards library)

8,500 sq. ft. allocated as “retail” (single story, area from across library up towards top of
Overlook Park/below the proposed 3-stories of condo units)

6.000 sq. ft. allocated as “office/retail” (below proposed 3-stories of condo units)

Overall ratio is unacceptable - 63,000 sq. ft. allocated for grocery store, with only 58,000 sq.
ft. total aliocated to retail/office.

Note: To date, Newland will not specify how much of the space will actually be allocated for office
use. Although they have stated that Regency will work to use the space to create a “Bethesda Row”
type of atmosphere, with dining as entertainment, the community does not believe that an adequate



amount of space is available overall for retail/office. We believa that the full 250,000 sq. f. of space
recommended in the Project Plan would be necessary to create and sustain a viable town center.

- Grocery Store
o The grocery store has a footprint of 63,000 sq. ft. We find that the planned grocery store is too large
for the scaie of the community and shoutd be reduced to aliow for other retail andfor entertainment
space (as encouraged by the Master Plan to create a unique and lively focus).

Notes:
1. The footprint of the grocery store (Giant) at Kentlands is 60,854 sq. ft. The footprint of
the grocery store (Giant} at Milestone is 55,439 sq. . Why would the Clarksburg Town
Center grocery store {proposed Giant) be larger than those? We do not need a grocer of
that size to support this area. If so, then we also need retaif proportionate to that of the
Kentlands or Milestone.
2. Ifthe grocery store is intended as the sole anchor to achieve a destinalion center
draw, competition with the Cabin Branch and Clarksburg Village retail areas and grocer
(fo be buift soon after Clarksburg Town Center} should be considered. Thought and
commitment must be given to creating a unique draw to the Town Center retail area,
such as providing a grocery store other than Giant {perhaps along the lines of a Whole
Foods or other unique store), and considering ways lo add entertainmen! space.

- Planned Residential
o The addition of residential units within the retail area of the Town Square is not in accordance with
the Master Plan/Project Plan and reduces the amount of office/retail space available. We suggest
eliminating the resrdentlal units and/or reducing the residential units to provide for office space (2“
floor) above retail (1 floor) along Clarksburg Square Drive and General Store Drive.

o Overall, we beiieve that additional retailfoffice space should be provided aiong Clarksburg Square
Drive {this could be accomplished by adding retail/office to the first floor of the additional two planned
condo units along Clarksburg Square Drive).

As a community, we cannot support the most recent design presented to us by Newland. The concems about
Town Center functionality must be addressed. We appreciate the involvement to date by Nancy Hislop and you
towards ensuring a successful Town Center. We believe that a meeting hosted by you, with M-NCPPC, Newland
and CTCAC in attendance, would be very beneficial. It is our hope that you will work with us to bring the Town
Ceniter retail area back into alignment with the Master Plan concept and Project Plan recommendations.

Thank you for your time and assistance.

Sincerely,

Amy Presley (on behalf of the CTCAC)



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Kim Shiley, CTCAC Co-Chair

Carol Smith, CTCAC Co-Chair

Amy Presley, CTCAC Spokesperson

March 25, 2005

Ms. Catherine Matthews
Director i
Upcounty Regional Services Center

Dear Cathy:

Thank you for taking the time to meet with us recently to discuss our concerns regarding the development of
Clarksburg Town Center. As expressed, we are very disturbed to learn that the Library is not scheduled to be
built until late 2009 or potentially even [ater. The Library was intended to serve as a focal point and a draw for the
Town Center. Newland's new retail center design was crafted around the Library as the central draw and focus.
The Library was intended to become an integral part of the community, making use of the Town Center square
area, hosting evenis and drawing people in. If the Library is not ready in conjunction with the Town Center retail
area (scheduled to break ground late in 2005/early 2006 for completion within 2008), there will not be the
necessary draw to support a thriving Town Center.

Newland is currently circulating information to residents regarding the retail center development and stating that
“soon you will be able to walk with your children to the Library.” If the Library doesn’'t even break ground until
2009 or later, many of the current residents’ children will be driving! As a community, we do not believe that the
Town Center will be complete until the Library is built.

Our plea to you is for assistance in gefting the Library built in conjunction with the Town Center retail area. Is
there any way that the Developer can be encouraged to subsidize the construction of the Library? Or, is there a
way for the County to expedite the process for construction of the CTC Library? We understand that there is a
strong likelihood that Newland may be cited by M-NCPPC for current violations (including set-back violations and
height violations) and that, if cited, they may aiso be fined in accordance with standard M-NCPPC procedures.
We would also like for your coffice to investigate the potential to have a portion of such fines directed towards
subsidizing the Library construction.

Please let us know if there is any other action that the CTCAC can take on behalf of residents to aid in expediting
the Library construction process.

Thank you for your time and assistance.
Sincerely,

Amy Presley (on behaif of the CTCAC)



Su Re:
Da 4/3/2005
To KShiley@psc.gov, Shileykim@aol.com

Hetlo, Wynn,

Pnnﬁmlhg our conversation of iast Friday | inguired about site nlan annrovals relative to Phase | ﬂR_Qﬂf'\O‘il(due
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to concerns that what was actually built in the community does not align with was was submited with that
approval}. You stated that, according to the Board Opinion (and | recalled it to be item #38), all changes/approvals
could be made at a staff levet and as an intemnal process.

i asked what was provided (o you by the developer and/or builders in order to receive approval for changes a
you replied, "stamped drawings." When | asked you for copies of those drawings, you stated that you would not
be able to assist me with obtaining them, as you were too busy, but that | could come by and find them myself. |
understand that you are busy with your work; however, | aiso wark full time and must go out of my way to your
office to obtain them.

i also asked about your receiving documents relative to the upcoming height hearing and you answered, "l have
received some letters from your folks"... "those with your point of view.” | got the feeling, Wynn, that you were
disturbed by my requests and also disturbed at receiving letters from CTC residents supporting "our view." As
vou know, the CTCAC has no view other than that of the Master Plan concept and approved Project Plan. it
should come as no surprise that residents who bought into this community based on the Master Plan would
expect the development ultimately to align with that plan and, therefore, would submit letters to that extent.
Further, in order for us to support these Plans, we do require access to documents controlied by you. ltis

unfortunate that our requests involve your time and effort, but | am baffled by your seeming unwillingness to assist

nn reennncibla for devalnanmeant raui far OTC and lmatals A cansant ~F th
usr as you are the Staﬁ per{%un |e.;|.1vl HIIL U U VGIJpITIStn review ior AL LR .ull.}lllﬂlcly‘ QS vatiL wi oL Ie

community at large.

I'm sorry for the short notice, but | will come by first thing Monday morning to pick up the “stamped drawings.” |
would appreciate your assistance in having them ready for me by (Kim., put a time in here).



Clarksburg Town Center —
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. DOCUMENT CHRONOLOGY

x MASTER PLAN & HYATTSTOWN SPECIAL
STUDY AREA (Approved June 1994)

= DEVELOPMENT APPLICATION (November 1994)
» PROJECT PLAN #9-94004 (approved May 1995)
PRELIMINARY PLAN # 1-95042 (Approved September 1995)

s SITE PLAN - PHASE 1 #8-98001 (Approved January, 1998)

April 14, 2005 Prepared by CTCAC 2



Master Plan — Approved June, 1994

e A e Fa -t

“Ten Key Policies Guiding the Master Plan”:

a Policy #1 (p.16) - “"Town Scale of Development”

« ' This Plan includes the Clarksburg Historic
District as a key component of an expanded
Tcwn Center.”

» Policy #6 (p.26) -

a
: 3
- oF
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Town Center which is com atlble with t
and character of the Clarksburg Historic

scale
istrict.”

U(D

April 14, 2005 Prepared by CTCAC



Master Plan — Approved June, 1994

“Ten Key Policies Guiding the Master Plan™:

= Policy #6 (p.26) -

“This Plan continues the historic function of
Clarksburg as a center of community life.
It will be part of an expanded Town Center.”

“Assuring compatibility of future development
with the historic district has been a guiding
principle of the planning process.”

April 14, 2005 Prepared by CTCAC



Development Application — November 1994

EExhibit A) Submitted by Steven M. Klebanoff

Managing General Partner) Clarksburg Land

Associates Limited Partnership and Piedmont
Land Associates Limited Partnership
T/A Clarksburg Town Center Venture

s Attorney of record: Linowes and Blocher
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- Project Plan #9-94004 (Approved May, 1995)

HAL LTS Al e e -

s “Project Plan” set submitted by Clarksburg
Town Center Venture as basis for approval of
Project Plan (Exhibit B) shows “maximum”
heights of:

= Single Family & Townhome: 35’
« Multi-Family: 45’

= Attorney of record: Linowes and Blocher

Aprit 14, 2005 Prepared by CTCAC



Project Plan #9-94004 (Approved May, 1995)

« Page 8: Finding #1
“The Planning Board flnds that Project Plan

#‘j TJ‘fUUEI’, as Con IUILIUI I!::u, Illt.'CLb c!ll Ul LI {S
purposes and requirements of the RMX-2
Zone. A summary follows that compares the
development standards shown* with the
development standards required in the RMX-2
Zone.”

*Note: The development standards proposed /shown by the
developer for CTC; Standards upon which the Staff based it’s

opinion and the Board based its approval of the Project Plan.

April 14, 2005 Prepared by CTCAC



Project Plan #9-94004 (Approved May, 1995)

s Page 9: Finding #1 (continued) - Data Table
shows what is “"Required/Allowed” in the
RMX-2 Zone versus what is “Proposed” for
the Clarksburg Town Center

= Required/Allowed:
Commercial: “4 Stories”
= Residential: "4 Stories”

= Proposed:
a Commercial: “4 stories (50")"
Residential: %4 stories (45")"

April 14, 2005 Prepared by CTCAC



Preliminary Plan #1-95042 (Approved September.1995)

TTEEEN,.

= Preliminary Plan' submission to M-NCPPC
(Exhibit B) by Clarksburg Town Center
Venture

“"Maximum Height" Definitions:
Single-Family & Townhomes: “ 35" ”
» Multi-Family: * 45" ”

s Attorney of record — Linowes & Blocher

April 14, 2005 Prepared by CTCAC 9



— Preliminary Plan #1-95042 (Approved September 1995)

n Page 1: “The underlylng develogmen

~I L B

authority, Project Plan No. 9-4004, was
approved by the Planning Board on May 11,

1995, after two prior Planning Board
mpphnnq (held on April 6 and 20, 1995). The

record ?or Prelummary Plan 1-95042

™ kﬂ [ Yl Y o |l
specifically IllLlUUl::b the records from th

prior hearings.”

» Page 3: “The approval is subject to the
following conditions™: ...

Note: The Board recognizes the Project Plan as the
Development Authority.

April 14, 2005 Prepared by CTCAC 10



uPreIiminary Plan #1-95042 (approved September 1995)

s Page 6 - Condition #14:
“Preliminary Plan 1-95042 is expressly tied to
and interdependent upon the continued
validity of Project Plan No. 9-94004. Each
term, condition, and requirement set forth in
the Preliminary Plan and Project Plan are
determined by the Planning Board to be
essential components of the approved plans
and are, therefore, not automatically
severable.”

April 14, 2005 Prepared by CTCAC 11



Site Plan Review #8-98001 (January 16, 1998)

= Site Plan Review submitted to Board on
January 16, 1998 by Development Review

Craff
DLl

« Noted “Adjustments to Projec
do not include any re.ferenres t

adjustments

= Conformance to Clarksburg Master Plan (p.26)
a " 1he proposed site plan will establish a strong

—

identity with a traditional town character as called
for in the master plan.”

(@] 'CJ

April 14, 2005 Prepared by CTCAC 12



Site Plan #8-98001 (Approved January 22, 1998)

o
i _1’,.%
- -
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= Page 2 - “Montgomery County Planning Board
finds:"

» 1. “The Site Plan is consistent with the approved
development plan or a project plan for the
optional method of development..”

s 4. “Each structure and use is compatible with
other uses and other site plans and with existing

i

Hut\r\nnf\ ﬁﬂﬁf\lﬂ rll\\lf\ AHMAI‘\

and proposed adjacent deveiopment.

April 14, 2005 Prepared by CTCAC 13



Site Plan #8-98001

= Site Plan “Set” Submission (Exhibit D) by
Clarksburg Town Center Venture to M-NCPPC

-
a Initial submission December, 1997

Revised submission April, 1998
Final submission/approval March 24, 1999

 "Maximum Height” Definitions:
= Single-Family & Townhomes: ™ 35" ”
Multi-Family: * 45" "

s Attorney of record — Linowes & Blocher

April 14, 2005 Prepared by CTCAC
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Compatible with Scale and
Character of Historic District?

Aprif 14, 2005

Prepared by CTCAC
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Compatible with Historic District scale and character?
Compatible with existing and proposed adjacent structures?
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| - Site Plan Review (January 16, 1998)

. Questionable aspects of Site Plan Review
submission to the Board:

= Revised Data Table submitted by Staff with Review
Documentation (Page 32)

= Data Table shows "4 stories” as “Proposed” -
Omits specific definition as contained in Approved
Project Plan and Preliminary Plan

This omission of detail does not relieve the
developer/builder from building those “4 stories” in
accordance with the Approved Project and Preliminary
Plans! (Though it could later be misleading to the
Board.) Developer’s Site Plan set for this submission
still shows specific height "maximum” of 45’

April 14, 2005 Prepared by CTCAC 22



Site Plan #8-98001 (Approved January 22, 1998)

gt i 2s AT C R TR

@ Page 7 — Site PIannmg, Landscaping and
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Lighting Approval condition #3
ecC

“The applicant may propose compatible ch

Chahg
the units proposed as mar ket conditions may
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Planning Board remain intact and in order to meet
the Project Plan and Site Plan findings.
Consideration shall be given to building type and
location, open space, recreation and pedestrian and
vehicular circulation, adequacy of parking, etc. for

I”

staff review and approval.

Note: Does not give Staff authority to reduce height
restrictions without due process (amendment hearing)

X

nages to

!DJ
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Site Plan #8-98001 (Approved January 22, 1998)

TERTPLT.

s There is no documentation on file with
M-NCPPC regarding reduction of the height
restrictions contained in the Approved Project
Plan and Preliminary Plan

= There is no record of an amendment hearing
regarding height restrictions

= There is no record of a “minor amendment” by
Staff to alter height restrictions

April 14, 2005 Prepared by CTCAC 24



Residents’ & Citizens’ Expectations

s Based on unarguable evidence contained
within the Board-approved Project Plan,
Preliminary Plan, and Site Plan, and actual
drawing sets submitted by the developer
showing a 45’ maximum height for residential
buildings, we expect a ruling of non-
compliance.

a Citizens expect the Board to issue a
violation notice to the develgper.

April 14, 2005 Prepared by CTCAC

25



Su Friday, April 15 2005 - Foliow-up
Da 4/17/2005
To rose krasnow@mncppc-mc.ord

CC michetle. rosenfeld@mnecppe-me . org, Shilevkim@aol.com, smithcar@mail.nih.gov,
catherine. matthews@montgomsrycountymd.gov,
Councilmemper. Knapp@MontgomeryCountyMD.gov

BC 4nnagda_@ENERGENconsult'ing.com, timdearros@comcast.net, Lfantle

Heflo, Rose.

| just wanted to tharik you for responding to our request last Friday regarding the documents on file for Clarksburg
Town Center. We appreciated your willingnes to move all files to the care of your legal depariment, based on the
issues and concerns we raised.

As stated by you, and confirmed with Michelle Rosenfeld, your office was unable on Friday to confirm to us
whether or not the documents retrieved from Development Review represented all documents on file pertaining to
Clarksburg Town Center or, specifically, to the amendments A-E for Site Plan #8-98001. We were advised that
you had retrieved all available documents from Ms. Witthans office, but that you coutd not guarantee that there
were not other existing documents in other locations. As we stated on Friday, this is of some concern to us.

In view of the recent height threshold hearing, and especially in view of our concern regarding the potential for
documents to be misplaced or even "thrown away" by staff, we expressed to you our desire for copies of all
available documents. We were able to begin our review and tagging process on Friday (indicating which of the
documents we would like copied), but were unable to complete our work. Kim Shiley and | will continue that
process on Monday, April 17.

We understand that you will check with Wynn Witthans on Monday morning to determine if other documents exist
relative to Clarksburg Town Center, and that you will retrieve any such additional files and/or documents and

store them with the others currently held in your legal department. As discussed and confirmed with Michelle, we
wilt receive from the iegal department on Monday a specific listing of any subsequen! files or documents found, as

well as information on the jocation from which any such fiies or documents are retneved
Thanks so much for your continued assistance. We look forward to seeing you on Monday.

Sincerely,
Amy Presley



-8y CTC-:ﬁe_ight Vic_:l'ations - Presentation

‘Da -4/19/2005 |
To ) catheriné.matthews@' montgomerycountymd.gov
CC nancy.hisl montgomerycountymd.gov, Councilmember Knapp@MontgomeryCountyMD.goy

Shilevkim@aot.com, smithcar@mail.nih. go timdearros@ecomcast net, Liantle,
-nnagda@ENERGENconsulting.com ‘
Fik Ci\Documerits and Settings\Presiey\My Docunients\CTCAC\CTCHeightViolationHearing.;
' (9519104 bytes) DL Time {TCGP/IP); < 2 minutes

Hello, Catherine.

Thank you for attending the hearing last week. As you know, in view of the evidence we presented, as compared
~ with the lack of documentation presented by staff, the false and misleading statements made by staff, and staff's
apparent overall unpreparedness, we are more than disturbed by the Board's ruling. {In regard to staff's lack of
documentation, we would have expected that the Board would minimally have moved for a continuation until such
time as real documentation or evidence could be presented.)

We have learned from M-NCPPC legal department that the Board is not required to issue an "Opinion” on their
ruling of last Thursday and has elected not to do so. Therefore, we will not have a print record of their
determinations. In order to have some sort of print record for our community, we will obtain a copy of the tape
and will have that transcribed, by an "approved transcriptionist” at our own expense.

Since last Thursday, we have gathered additional evidence regarding statemenis made by staff which, once
again, contradict actual documentatlon With this supplemental information, we will of course be filing an appeal
to the Board's ruling.

| am sorry that we were unable to provide you with a copy of our presentation last Thursday. Carol mentioned
that you had requested a copy, so | have attached it with this email. | also left a voice mail message for you
regarding scheduling of the follow-up meeting you requested to discuss specific issues relative to staff and
documentation. (I have copied Mike Knapp on this email as he aiso expressed a desire to meetffollow-up these
issues.) .

From our perspective, it would be a tremendous help to meet with you prior to Friday of this week. (We are
required to file our appeal by then.) Please give me a call to let me know a date that would be convenient for
you.

Thank you,

Amy Presley
301-916-7969 {office)
301-526-7435 (mobile)



‘Su Confirmation

Da 4/21/2005 |
To michael.ma@mncppc-me.org

CC rose. krashow@mncppe-me.org, Shileykim@aol.com, smithcar@mail.nih.gov,
fimdearros{@comeast.nef, Coungilmember. Knapp@MontgomeryCountyMD.gov

BC dfischer@abcbirds.org, Jessica Stuari@americanchemistry.com, greg@beyonddesign.com
Hello, Michael.

Thanks for taking the time to meet with me and Kim Shiley this morning...especially in view of your hectic
schedule at this time.

We wanted to confirm with you our conversation and our requests for the following:

- Letter from your legal depariment stating what additional CTC documents, if any, have been retrieved and from
what locations since last Friday. (If no others have been refrieved since last Friday, we would like a letter stating
that according to their information from Development Review and Staff, there are no other documents existing
other than those currently housed within the legal depariment conference room.)

- Letter stating whether there exists on file within M-NCPPC ANY amendment by Staff to the height requirements
for CTC (height requirements as contained within the approved Project Plan, Preliminary Plan and subsequent
Site Plan).

- Letter detailing the status of the setback hearing that was initially scheduled for 4/14/05 and then was removed
from the agenda. We want to know specifically any and all actions taken by Staff (or any that may have been
taken by the Depariment of Permitting Services - if M-NCPPC is aware of such) since the time you initiaily notified
us of the hearing. We want to know whether actions have been taken to waive the setback requirement to enable
occupancy of the 2/2's which had initially been denied occupancy permits. We would also like to know the status
on other buildings in violation of the setback requirement (as you discussed with us several weeks ago when you
advised us that the developer and builders had come forward to acknowledge multiple other violations to setbacks
in addition to the 2/2's which were denied occupancy).

- We would also like a written update regarding actions currently being taken within your deparment relative to
discrepancies in documentation and other issues we discussed pertaining to Staff . Understanding that you are
stifl in the process of discussing these matters with Rose Krasnow, we realize that it may take a couple of days
before you are able to respond on this. [f you could provide an interim email update, that would be greatly
appreciated.

As we mentioned to you, based on cur follow-up research of Staff's testimony given during the April 14 height
violation Threshold Hearing, as well as several new pieces of evidence, we we will be submitting a request for
reconsideration (under Section 11 of the Rules of Procedure for the Montgomery County Planning Board). Your
assistance in providing the aboved referenced letters and information before close of business tomorrow, or
written notification as to why you are unzbie {o do so, will be greatly appreciated.

Sincerely,

Amy Presley
301-916-7969 (office)
301-526-7435 (mobile)



Su Request for Reconsideration

Da 4122/2005 _
To mcp-chaiman@mncppc-me.org

cc rose:-krasnow@mncppc-mc.org, michael ma@mncppc-me.org,
Councilmember. Knapp@MontgomeryCountyMD gov, Shileykim@aol.com, smithcar@mail.nih.c
jessicasteinhilber@vahoo.com, dfischer@abcbirds.org, dbfischer@starpower. net

BC timdearros@comcast.net, Lfantle, NNagda@ENERGENconsulting.com, greg@' beyonddesign.c

Fils Ci\Documents:and Settings\PresieyWy
“DocumentsiCTCAC\PEP\HeightHearing\ReconsiderationRequest-CTCAC-4-22-04.doc (32
bytes) DL Time (TCPAP): < 1. minute

Dear Chairman Berlage:

Attached please find an urgent Request for Reconsideration pursuant to Section 11 of The Rules of Procedure for
the Montgomery County Planning Board. | am also sending a copy of this request via FAX to you to ensure that
you receive a signed copy today.

We are in earnest rélative to supplemental buildings within this development which are under construction andior
scheduled for construction and will also violate the Board-approved height limitations as set forth in the Project
Plan, Preliminary Plan and Site Plan Signature Set #8-98001.

Your prompt response will be greatly appreciated.

Sincerely,
Amy Presley

===



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

April 22, 2005

The Honorable Derick Berlage Chairman
Montgomery County Planning Board 8787 Georgia
Avenue Silver Spring, Maryland 20910

Re: Request for Reconsideration of the Planning Board’s April 14, 2005
Height Violation Threshold Hearing — Item #4: Site Plan Review No. §-98001,
8- 980018, and 8-02014, Clarksburg Town Center

Dear Chairman Berlage:

Pursuant to Section 11 of The Rules of Procedure for the Montgomery County Planning Board,
the Clarksburg Town Center Advisory Committee (CTCAC) requests the Montgomery County Planning
Board to reconsider its finding of April 14, 2005 that subject structures did not violate height restrictions
set forth in Site Plan Review No. 8-98001, 8-98001B, and 8-02014. The Board incorrectly concluded
that CTCAC’s allegation of noncompliance did not have merit. CTCAC has recently discovered
evidence that definitively documents incomplete, inaccurate, and/or misleading information contained in
Ms. Wynn Witthans’s April 8, 2005 staff report and April 14, 2005 presentation to the Planning Board.
This information would have been vital to the Board’s decision. In light of the seriousness of this new
evidence, CTCAC requests that the Planning Board expeditiously grant our request for reconsideration.

Specifically, the Site Plan Enforcement Agreement (May 13, 1999) for Site Plan No. 8-98001, as
signed by both Linowes & Blocher and the Developer, validates that the entirety of Clarksburg Town
Center (CTC) Phase I was subject to Site Plan No. 8-98001 Signature Set and any amendments thereto.
The Site Plan Signature Set No. 8-98001 is required to comply with Project Plan No. 9-94004, which
includes height restrictions of 35 for single family residences and town houses and 45° for multi-family
units. These height restrictions were proposed, and approved by the Planning Board in the Project Plan
and become incorporated into the Site Plan through Condition #14 of the Project Plan.

Subsequent to Planning Board approval of the Project Plan, which includes height restrictions,
Planning Board staff altered the Data Table containing the specific height restrictions to show only the
general 4 story height restriction. This altered table was the basis, in part, of the Planning Board’s April
14" decision. Importantly, this change was not considered or approved by the Planning Board.
Therefore, the Board-approved specific height restrictions are still binding.

The fact that the Site Plan Signature Set No. 8-98001 remains valid for the subject properties
discussed at the April 14 hearing, and the height restrictions have not been amended, completely
contradicts testimony, presented by Ms. Witthans from Development Review. Furthermore, this fact is
misconstrued on page 8 of the April 8" Staff Report. :

In light of this new information, CTCAC requests the Planning Board to expeditiously reconsider
its decision of April 14, 2005. With no valid amendments to relieve the Developer from the
requirements set forth under Site Plan No. 8-98001, the Developer has breached the Site Plan



Enforcement Agreement and violated the “Certified Site Plan” referenced within that Agreement. Thus,
there is ample evidence to support CTCAC’s allegation of noncompliance.

Sincerely,
Amy Presley
(on behalf of CTCAC)

cc: Fischer & Steinhilber



Su CTC Height Violations/Board Ruling/Inaccuracies

Da 412612005

To Marlene Michaelson@iontgomeryCountyMD oy

CC Councilmember. Knapp@MontgomeryCountyMD.qov, Shilevkim@aol.com

Filk C:\Program Files\America Online 8.0\misc\temp\DerickBerlage12-7-00.ZIP (9293370 bytes;

Time {TCP/IP). < 2 minutes

Helio, Marlene.

Thank you for taking the time to discuss with me the recent M-NCPPC Board hearing on height violations within
the Clarksburg Town Center development. As we discussed, the CTCAC (Clarksburg Town Center Advisory
Committee) has been working on this issue since August, 2004 (when we first officially brought it to the attention
of M-NCPPC staff, CTC developer, and Counci).

| have attached for you some of the documentation you requested, including our letters to Chairman Berlage and
follow-up to Staff's initial response, as well as our presentation from the April 14 hearing on the issue. | have also
attached a copy of our reconsideration request letter, which was sent to the Chairman on Friday, April 22nd.

The citizens of Clarksburg and residents of the Town Center are very concerned by the failure of the Board to
uphold or enforce the requirements set forth in the Board-approved Project Plan and Preliminary Plan. As you
know, the Project Plan is the recognized "underiying development authority” for development within the RMX-2
zone under "optional method" of development. The Project Plan specifically addresses height, as does the
Preliminary Plan (45' for multi-family buildings}). The Site Plan signature set, as submitied by the develaper,
contains a height data table which also reflects 45' maximum multi-family buildings and 35' for townhouses and
single family houses.

The heights of the condeminium buildngs in question (according to the developer) are 50' 3" and 53' 7" (we still do
noi have an authorized surveyor's height for the buildings). Additionally, most of the townhouses in the
development have been built at 40" and above.

The Development Review Staff person (Wynn Witthans) presented to the Board (during the April 14 hearing and
several times prior regarding the height issue) misleading information and incomplete and/or reconstructed
documentation. The CTCAC has tangible evidence of these actions. We presented such information as we had
regarding this to the Board prior to the April 14 hearing. Since the hearing, we have retrieved from DPS and other
sources supplemental information and evidence that we did not have prior to the hearing. We intend to present
this to the Board in a reconsideration hearing and/or via civil procedings.

The developer/builders failed to comply with Project Plan/Preliminary Plan requirements and knowingty violated
site plans. The Board, in its ruling of April 14, failed to uphold the Project Plan and Preliminary Plan

requirements. Equally disturbing, the Board failed in its responsibility to acknowledge violations and issue a ruling
of non-compliance to the developer/builders for such violations. The citizens are disturbed by the Board's ruling
and by the apparent lack of adequate checks and balances within M-NCPPC.

) hope this information is helpful to you. Please feel free to call me if you have further questions or need
clarification on information attached. Thank you for your interest and assistance.

Sincerely,

Amy Presley
301-916-7969 (office)
301-526-7435 (mobiie)



" Supplement to'Request for Reconsideration
A[2712005 . .
mcgchainnan@‘ mncppe-me.org
dbfischer@starpower.net, jessicasteinhilber@yahoo.com

C:\Documents and' Setting&\PresleyMy Documents\CTCACIPE P\HelghtHearing\Supplermentto4-22-
05ReconsiderationRequest-CTCAC-4-27-05.doc (31744 bytes) DL Time (TCPAP): < 1 minute

bear Chairman Berlage,

Altached is a supplement letter to the CTCAC's April 22, 2005 Request for Reconsideration. | am sending a copy
of the letter to you via email to alert you to our supplemental information. The hard copy of the signed letter and
attachments was delivered to Michael Ma today for hand delivery to you.

Please contact me if you require further information prior to the Board's review of this request.

Sincerely,

Amy Presiey, CTCAC
301-916-7969 (office)
301-526-7435 (mobile)



CLARKSBURG TOWN CENTER ADVISORY COMMITTEE
Clarksburg, MD 20871

April 27, 2005

The Honorable Derick Berlage

Chairman Montgomery
County Planning Board

8787 Georgia Avenue

Silver Spring, Maryland 20910

Re: Supplemental Information pertaining to Request for Reconsideration
of the Planning Board’s April 14, 2005 Height Violation Threshold Hearing —
Item #4: Site Plan Review No. 8-98001, 8- 98001B, and 8-02014,
Clarksburg Town Center

Dear Chairman Berlage:

As you are aware, Pursuant to Section 11 of The Rules of Procedure for the Montgomery County
Planning Board, the Clarksburg Town Center Advisory Committee (CTCAC) submitted to the Board,
on April 22, 2005, a Request for Reconsideration. Since that time, we have received additional
documentation and evidence supporting our claims and worthy of review by the Board.

We have attached with this letter a copy of the Site Plan for Permit #301788 (Bozutto “Bidg. #3”
discussed during the April 14, 2005 hearing) as retrieved from DPS. We have also attached a copy of
the “MC Department of Permitting Services Building Review Detail ~ Page 17 denoting the date of
review and approval by M-NCPPC.

Regarding these documents, please note the following:

1) The Site Plan clearly shows the height Data Table (the same Data Table from the Site

g N mm

Plan Signature Set #8-98001) with limits of “35” maximum” for single tamuy homes
_ and townhomes and “45” maximum” for multi-family buildings.

2) The Builder (Clark Wagner for Bozzuto), the Surveyor (Ronald Collier) and the
Landscape Architect (Les Powell for CPY & Associates, Inc.) all signed this document with
height limitations apparent.

3) The Site Plan establishes that a “clean” copy of the Site Plan (i.e. no line drawn through the
height restrictions in the Data Table) was in existence and received by DPS as late as April of
2003, and indicates that the Permit was drawn against a “clean” copy of the Site Plan.

4) The information contained in the Site Plan and Building Review Detail contradicts information
presented by Staff and evaluated by the Board in its conclusion of “ambiguity” or “silence”
relative to specific height restrictions for the Site Plan in question. This “ambiguity” was the
basis, in part, for the Board’s ruling (please refer to tapes of the April 14, 20035 hearing).
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We have reviewed these documents (and their implications) with M-NCPPC Legal Counsel, Tariq El-
Baba, as well as Chief of Development Review, Rose Krasnow, and Director of Development Review,
Michael Ma. We have also provided to Tariq El-Baba, via Michael Ma, copies of the same.

In light of this compelling supplemental support of our claims, the CTCAC respectfully requests
immediate action by the Planning Board to reconsider its decision of April 14, 2005. Once again, we
would like to remind the Board that we have been presenting valid information on the height violation
issue to M-NCPPC since August of last year. We have, on multiple occasions, requested issuance of a
Stop Work Order as provided for under Montgomery County Zoning Ordinance Sec.59-D-3.6. Yet,
buildings in violation of the clearly defined Project Plan height restrictions and Signature Site Plan #8-
98001 Data Table have continued to be built without intervention. Delay in rectifying this situation has
been damaging to Clarksburg Town Center and to the citizens of Clarksburg. We look to the Board to
uphold the approved Project Plan and to move quickly to rectify the situation.

Sincerely,

Amy Presley .
(on behalf of CTCAC)

cc: Fischer & Steinhilber
Marlene Michaelson, County Council
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C:\Documents and Settings\Presley\My Documents\CTCAC\P&P\HsightHearing\Supplementtod-22-
O5ReconsiderationRequest-CTCAC-4-27-05.doc {35840 bytes) DL Time {TCP/P): < 1 minute

Hello, Marlene.

Attached is a copy of the latest letter to the Board regarding supplemental information discovered since the time
of submission of our-"Request for Consideration” letter (4-22 -05). The attachments noied within the letter are

- o ”
hard copies of both the Site Plan and related "Building Review Detail" sheet from DPS, so | am unable to attach

them with this transmission.

1 would like to review these documents, along with all others pertaining to this situation, with you at your earliest
convenience. Based on the seriousness of our situation and the quiestions regarding integrity of procedures and

accountabiiity, the CTCAC would fike to present information before the PHED. Thank you for your assistance on
this.

Sincerely,
Amy Presley
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VIA EMAIL AND REGULAR MAIL J U
[michele. rosenfeld@mnceppe-me.org) JUL 14 2005
e s i a OFFICE OF THE CHAIRMAN
Michele Rosenfeld, Esq. THE MARYLAND NATIONAL CAPITAL

PARK AND PLANNING COMMISSION

Associate General Counsel

The Maryland National Capital Park
and Planning Commission

Office of General Counse)

8787 Georgia Avenue

Silver Spring, Maryland 20910

Re:  Clarksburg Town Center — Preliminary Plan of Subdivision/
Enforcement Proceedings

Dear Michele:

You have requested the position of my client, the Clarksburg Town Center
Advisory Committee (“CTCAC™), regarding the possibility of the Board postponing the
hearing scheduled for Thursday, July 21, 2005, on the extension of time of the
preliminary plan of subdivision. The prehrnmary plan of subdivision expired many
months ago and apparently the Board has delayed until Thursday the public hearing on an

extension due to the enforcement proceedings relating to Clarksburg development., My
client’s position is based upon its understanding of the relevant law and facts,
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The Preliminary Plan of Subdivision, as with the Project Plan, Site Plan, and Site
Plan Enforcement Agreement, all have SXpress speciﬁc provisions governing the
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homes and townhouses, 45° for multiple dwelling units, and 10” front yard setbacks. All
of these approved plans constitute “Planning Board Action” under §50-41{a)(5). A
violation of any of the terms of these plans therefore subjects the violator to enforcement
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sanctions by the Planning Board. §50-41(b)(1).

To date, the Board has found violations of the height and setback requirements. A
consideration of the time extension of the validity of the preliminary plan therefore must
also involve consideration of sanctions for violating the plan as well as amendments to
the plan to remedy violations should it be determined to extend the plan.

My clients have made clear in prior written communications with the Board, as
well as oral testimony at the recent enforcement hearing, that as a matter of law as well as
sound public policy, sanctions should not be determined, nor remedial amendments to



Michele Rosenfeld, Esq.
July 13, 2005
Page 2

plans adopted wuntil the Board has made a determination of all violations and their
impact on the Master Plan, the Board approved plans, and the residents of the Town
Center. For example, our clients have presented substantial credible evidence of
violations other than height and setbacks, such as the failure of the developers/builders to
implement “O” Street as called for in various plans, including the preliminary plan of
subdivision. Any extension of the preliminary plan of subdivision must consider at a
minimum sanctions and amendments to that plan in an effort to remedy the situation.

Since the Board will not have made the necessary findings on all violations by
July 21, 2005, we agree that the hearing on the extension of the preliminary plan should
be postponed However, we believe that the postponement should be no later than the
July 28" session of the Planning Board, when already scheduled by the Board is an
action on sanctions arising out of violations found by the Board at its July 7 session.
At the July 28™ session, the Board should first hold further hearings on all other
viplations, make findings as to those violations, propose a remedial plan to mitigate the
violations to the maximum extent possible; and only then consuier whether to extend
the preliminary plan and if so, whai new conditions should be made part of any
extension.

We thank you for consideration of our views.

yours,

Norrn GKn

cc:  Derick Berlage, Chairman, Montgomery Cqunty Planning Board
and all members of the Board
Montgomery County Council
Charles Loehr, Director
Rose Krasnow, Chief, Development Review
John A. Carter, Chief, Community-Based Planning
Barbara A. Sears, Esquire
Todd D. Brown, Esquire
Timothy Dugan, Esquire
Clarksburg Town Center Advisory Committee
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MCP-Chairman JUL 1
GFFICE OF TRE CRRIRMAN
From: Synergiesinc@aol.com THE MARYLAND NATIONAL GAPITAL
PARK ANO PLANNING COMMISSION
Sent:  Thursday, July 14, 2005 2:13 PM
To: MCP-Chairman

Subject: URGENT: CTCAC Correspondence for Today's Board Meeting

Dear Chairman Berlage:

Attached please find a letter from the CTCAC to the Board for consideration at your Board meeting today. We

have also sent a copy © of this letter via FAX,

LA =i~ Lo g L)

Your review of this information with the Board Commissioners today will be greatly appreciated.

Sincerely,

Amy Presley {(on b

TIAMINONS
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Clarksburg Town Center Advisory Committee

July 14, 2005

Montgomery County Planning Board

C/0 The Honorable Chairman Derick Berlage

The Maryland National Capital Park and Planning Commission
8787 Georgia Avenue

Silver Spring, Maryland 20910

Dear Chairman and Planning Board Commissioners:

We, the Clarksburg Town Center Advisory Committee (CTCAC), are hereby reaffirming the
formal complaints as voiced by Ms. Amy Presley at the hearings on July 7, 2005 with regard to
the numerous violations in addition to the two (height and setback) on which the Board ruled that
day. For the convenience of the Board, we have summarized these additional violations, issues

and discrepancies below:

1.

“O” Street and the “Pedestrian Mews.” The approved Site Plan #8-98001 and the Site
Plan Enforcement Agreement explicitly included details for this pedestrian vista near the
historic Church. The Developer has violated these provisions in failing to construct “O”
street as shown on the Site Plan, in constructing a road in place of the Pedestrian Mews
(lawn panels and John Clark Memorial), and in location/construction of townhouses
within the area intended for “O” street.

Phasing of Amenities. Over 700 building permits have been issued to date, while
community-wide facilities have not been completed and turned over the HOA, as
committed by the Developer within the Site Plan Enforcement Agreement. The Site Plan
Enforcement requires that “All community-wide facilities within Site Plan 8-98001, must
be completed and conveyed to the Association no later than the earlier of the receipt of a
building permit for the 540th Lot/Unit or...” The Board’s obligation under the Site Plan
Enforcement Agreement was to stop the issuance of building permits until the violation
was cured. To date, the Board has neither reviewed nor taken action on this issue.

MPDU Plans. CTCAC has indicated that calculations regarding MPDU phasing (as
submitted to CTCAC within the MPDU Phasing Calculation Plan) are not accurate with
respect to what currently exists. Improper plans will lead to a situation where MPDU
units are segregated. Such segregation will go against the basic concept of MPDU
housing integration. The potential MPDU violations must be investigated and remedied.

Discrepancies regarding Site Plan for Phase I1. The Phase II Site Plan “Signature Set”
appears to have been signed by a Board designee on October 14, 2004 after many of the
homes in Phase II were permitted, constructed and occupied. These site plan documents
do not contain height information (as is necessary on any valid Site Plan according to
Montgomery County Code). Further, based on other information as presented by
CTCAC, authenticity of this set of documents has been seriously questioned. A review
of the supplemental information and hearing on this issue is mandatory.

Page 1 of 1
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CTCAC
July 14, 2005
(continued)

5. Inspections related to Site Plan Enforcement Agreement. The Developer appears to
have failed to issue notification of request for inspection by the Board (as required by
Site Plan Enforcement Agreement #8-98001), and the Board appears to have failed to
perform its obligation pertaining to general inspections as outlined within the Site Plan
Enforcement Agreement. The status and records related te such inspections were
requested by the CTCAC,

Altered Documentation. The CTCAC turned in to the Board two supplemental
documents (signed by Wynn Witthans). These documents were "before” and "after”
documents as with the document (Phase I B Part 3) that Wynn Witthans previously
admitted to having altered after our notification to her questioning height limitations,
after buildings were built and occupied, but prior to the initial April 14, 2005 hearing. As
with the document Ms. Witthans admitted to altering, these documents also have a full,
unchanged data table on the first set, while the second set contains a line through the
height information along with the hand-written notation of "4 stories”. CTCAC
submitted these documents to the Board, requesting investigation and reporting back to
CTCAC.

o

7. Pattern of Developer Violation. CTCAC noted that indeed there seemed to be a
conclusive pattern of Developer violations, versus merely an “unintentional” violation o
heights and setbacks. It was requested of the Board to review all violations/allegations in

order to accurately determine the scope of violations and assess intent.

£
1
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8. Sanctions for Violations. CTCAC implored the Board NOT to move forward with
either grandfathering units "under contract” or imposing sanctions until such time as they
understood the total scope of violations and the impact to the Town Center.

The CTC residents have noted with deep disappointment that, despite CTCAC’s urging of the
Board to consider the additional violations prior to considering sanctions, the Board proceeded to
schedule a sanctions hearing for July 28™ on the height and setback violations. Without
consideration of the merit and impact of additional violations, and the pattern established by the
Developer in continued violation, the Board cannot possibly rule appropriately on existing
violations. Treating violations in a piecemeal fashion will not only unnecessarily prolong the
process, but will also result in further damage to the community — with diminished hope of
remedial potential. Therefore, we reiterate in this letter the necessity for the Board to hear and
rule on ALL violations prior to issuing sanctions.

We request that the Board hear and rule on ALL items at the July 28" hearing (i.e. prior to ruling
on sanctions). If the Board is not prepared to hear and rule on all items by July 28", the hearing
must be postponed to the earliest possible date prior to the Board's summer reccss. We want to
stress that the failure by the Board to consider all of the issues and problems as requested, prior
to ruling on sanctions, will appear negligent to the residents and community at large.

We are deeply concerned about the ambiguity embedded in the Board’s July 7™ decision to
“Grandfather built and occupied units and units under construction and under contract.”

Page 2 of 2



Certainly we believe that grandfathering the built and occupied units and units under
construction and contract, is perhaps a necessary approach. However, such buildings, their
location and impact on the Town Center, have not been identified. When such information was
requested, even the Board’s Staff acknowledged that they do not have clear and detailed
information regarding these buildings. Thus, the board did not have all the facts before making
its decision. As we have witnessed in the recent past, such an ambiguous decision is nothing but
an invitation to the Developer and Builders to further abuse the system. We ask you to reconsider
the decision in light of impact to the community. In doing so, the Board will need to be very
specific in terms of what buildings are included, their addresses/locations, the date each contract
was signed, the date of settlement (if any), current status and appropriate plans for mitigation
based on the impact of each unit to the Town Center.

Additionally, with reference to the fines proposed by the Staff, we are outraged that Staff’s
recommendation would enable the developer and builders to get away with fines that are roughly
1/1000™ of the price paid by the homeowners. The profits made through these illegal
construction activities, on the other hand, are many fold those amounts. Elected officials have,
as noted in recent Washington Post and Times articles, expressed the need for greater fines as a
deterrent to Developers against future violation of legally binding Site Plans and development
commitments — this being said regardless of whether viclations were “intentional” or not. The
CTCAC and Clarksburg Community expect a much stiffer penalty than that proposed by the
Staff.

The Board must not only issue greater fines, but must also be prepared to present a mitigation
strategy for the Developer/Builders to ameliorate the damage already done, and to prevent any
further damage, within the Town Center. [t is imperative that this strategy and requirements of
the Developer/Builders be shared with the public at the July 28" hearing. As stated in our
presentation on July 7, 2005, the violations such as the “disappearance of the pedestrian mews”
are very clear when the existing construction is compared to the approved site plans and the
enforcement agreements. Other areas of violation (as outlined above) may need to be
investigated further. In any case, given that there arc at least three or more serious violations, it
does further establish a pattern of violations commitied by the Developer and the Builders. We
commend Chairman Berlage’s commitment (as stated at the July 7, 2005 hearing) to “throw the
book” at the Developer/Builders should he determine that violations were intentional. We expect
Chairman Berlage to act on that commitment as 2 means of re-establishing the faith of citizens in
the Board, its planning processes, and enforcement on behalf of the citizens.

Please acknowledge the receipt of this letter and respond to the CTCAC regarding a schedule for
the upcoming hearing(s).

Sincerely,
Amy Presley, Kim Shiley, and Carol Smith (Co-Chairs), on behalf of CTCAC

cc: Montgomery County Council
Knopf & Brown
Delegate Jean Cryor
Senator Robert Garagiola
Tim Craig, Washington Post
Jon Ward, Washington Times
Susan Singer-Bart, Gazette

Page 3 of 3
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Krasnow, Rose

From: shileykim@aol.com

Sent:  Friday, July 15, 2005 5:50 PM
To: Ma, Michael; Krasnow, Rose
Cc: Synergiesinc@aol.com; smithcar@mail.nih.gov; brown@knopf-brown.com

Subject: July 21st Agenda

Hi, Michael,
Thank you for returning my call today regarding the Addendum to the July 21, 2005 Planning
Board Agenda and more specifically to item #11, Project Plan Review No 9-54004A, Clarksburg

Town Center.

You confirmed that this would be a 5 minute item before the Board; that no testimony and no
items other than staffs recommendation for an extension of review period would be heard.

As I understand, and as you confirmed, when an applicant files an amendment application'it must
be presented before the Board within 90 days or be extended. You stated to me that this request
for an extension would carry forward the Amendment Application until September 15th.

Your confirmation of this understanding will be greatly appreciated.

Kim Shitey
on behalf of CTCAC

8/13/2005
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Krasnow, Rose

From: Krasnow, Rose

Seni:  Friday, July 15, 2005 6:08 PM
To: 'shileykim@aol.com’
Subject: RE; July 21st Agenda
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From: shileykim@aol.com [mailto:shileykim@aol.com]

Sent: Friday, July 15, 2005 5:50 PM

To: Ma, Michael; Krasnow, Rose

Cc: Synergiesinc@aol.com; smithcar@mail.nih.gov; brown@knopf-brown.com
Subject: July 21st Agenda

Hi, Michael,
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Board Agenda and more specifically to item #11, Project Plan Review No 9-94004A,
Clarksburg Town Center.

"

You confirmed that this would be a 5 minute item before the Board; that no testimony and no
items other than staff's recommendation for an extension of review period would be heard.

As I understand, and as you confirmed, when an applicant files an amendment application it
must be presented before the Board within 90 days or be extended. You stated to me that

this request for an extension would carry forward the Amendment Application until

September 15th.
Your confirmation of this understanding will be greatly appreciated.

Kim Shiley
on behalf of CYCAC

8/13/2005
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(301) 545-6100

July 27, 2005

YIA EMAIL
rose.krasnow(@mncppe-me.org *

Rose Krasnow, Chief
Development Review
The Maryland National Capital Park
and P}muuug Commission
8787 Georgia Avenue
Silver Spring, Maryland 20910
Re:  Clarksburg Town Center

walls
Site Plan Review Nos. 8-98001 and 8-02014

Dear Ms. Krasnow:

On behalf of the Clarksburg Town Center Advisory Committee (“Committee™), [
request that you promptly provide me information that in large d?art should be in your
possession by now, based upon statements you made at the July 7" hearing on the above-

N nad
rererenceq matter.

The Committee needs detailed, unit-by-unit building height information for all

~enclosed (partially built) or fully constructed residences in the CTC. Since the hearing, I

have recetved only one set of height data, that from counsel for Miller and Smith, relating
to 124 fully built townhouses. The Miller and Smith response is, for the most part, a
model for what we would hope to get from all the builders: (1) a memorandum from the
engineers describing its height determination methodology; (2) a detailed spreadsheet
disclosing, by identified unit, the measurements and the computed height, and (3) an
indication of which units did not use a street elevation as the base point for height.
Nevertheless, the Committee needs slightly more unit-specific information: (a) the
centerline road elevation data in cases where, either as of today or in the future, building
height has been (or will be) measured with reference to a “terraced wall;” and (b) an
indication of whether, as built, the unit includes either a basement or a cellar (and, if so,
which), as those terms are defined in the Zoning Ordinance.

At the hearing you stated that building height information was being collected
from the builders. Chairman Berlage stated that this information was to be made
available to the Committee and the public. If it is provided to us from all developers at
the level of detail described above, the Committee will regard the Chairman’s
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Rose Krasnow, Chief
July 27, 2005
Page 2

commitment as fulfilled. I can assure you that all this information is highly relevant to
the yet-to-be-resolved sanctions issues, not the least of which is the Committee’s strong
disagreement with your statement in your Plan of Compliance Memorandum that *it is
difficult to find that extensive damage to the community has resulted in the ‘as built’
environment in Clarksburg.” Id. at 3.

As I did before the issuance of your last set of staff reports on this matter, I hope
to- provide you in advance with a detailed statement of the Committee’s views on the
issues that will be before the Board at the adjourned hearing in September. In order to
meet that goal, the Committee needs all the building height information as soon as
possible. To expedite the process, I am sending a copy of this request to all parties
involved.

Your cooperation in ensuring that our information needs are met is greatly
appreciated. Please let me know when to expect a response.

Sincerely yours,

.]
f /
David W. Brown

cc (all by email):
Michele Rosenfeld, Esq.~
Charles Loehr, Director v
Robert G. Brewer, Jr., Esq. ®
Barbara A. Sears, Esquire «
Todd D. Brown, Esquire=
Timothy Dugan, Esquire *
Stephen Z. Kaufman, Esq.-
Clarksburg Town Center Advisory Committee:
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e Stephane Duguesnoy:

Plesse nccept this as Seller™s notiee that the professional stat? of the Montgomery Connty
I*'}anning Bu.lrd 5 Uh( “Joard”) hus opined fo Selfer e/o Seller's sounset that the proposed heigde
ol the Condowg i, buitding (in whicly the above-reterenced Propedy wirs (o b contained)
exceeds the maximun permissibie befphn tor hluldmm of its type approved for comstracuion
(larlsbur g Tovwn Cenler project (the “Project’™). This iy awaller we reasonably wul honestily
betivverd Tad heen taken care of by the land dwdnper Thar is the enity {rom whom we
purchused the subjeet buitding lor and which approvesd this buililing tvype lor our constwion u
this Tiojeul, Iindeed, thal reasunable and honest hehict wus Turther reinfureed by the separate
CCounty permitting authority (TIPNY) which agency approved Seller's arebiteenmsl plan Lor this
buildiug lype and has issucd severnt prior building, penoits fo coustruet cssentially the sume
huidding elsewhwrs ag this soie Project. DPS hag also sllowed FawTul vecnpancy on several of
those nurly identical buildings wt this Project. Nonethe Jess. 2 locad cliens pronp o
complained and. alier investigation. e pianning, aralt for the Bowad b now advised Selfer tht
thix huilding type violates the ierms of the approved Site Plan reparding miximum huilding
st

While Seller does not concede the Board™s position i thist regard, nor can Seller ignme
what il has been advixed hy he Planting Staft would be seen by the Boad i a Site Plan
violation it Seller proceeded to construct Uis allegedly violative buildiog. Accordingly. Seller
will it move: torward with construction of the relerenced iinprovements thist camprise the
Propenty deseribed in yaur Condowminiam Sales Apreement (“Confract”™) vnhess e 1l
expressly npproved by the Board, Because tha miy not ever happe, 8 Qeller is herehy extending
10 you o rght 10 cancal te Contriel, xo Owl you (s valugid customer) w i have the maximum
cpportunity to take advantage of other housing opportunities that may be available. 1 you
chioose 1o exercise his patuitous oplivn, please advise your sales 1ep1ewnnuv ¢ anl you will be
refunded yonr deposit in retwm lor a retease. So hat we vin keop Lk uf which customer(s)

- whu contracted for o it in this building will elect to cancel (und which will temain, despite
these intervening cvants). this aption To eaneel will auromaticslly expire on June 30, 2005 il ot
avied on hefore then,

flawwan
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IERNRITAN NI} PESH LS00 0g Nt

Pape 2

Plosse note that regardless of what you decide in this repared, Seller conld sull decide rhar
vour Conteact s be ssneelled under he terms of Contract paragraph 18(w). All of Selter’s
rights and entittements w make that election ata futwre date will be reserved. repandicss of what
you decide in repanl o this Buyver cancellation oprion,

Regardicss of what vou decide i thix regard. we appreciate your bushness and sineerely
renrel any incoveniencee or other inpact this unavoidshle circumstance has coased. 1 you elect
to cancel and would like informalion an altemative Cratistar atfilisted conmunirics. your sales
representitive e provide vou that information.

Siuverels.,
T Conter LI

Ty Crufstar Homes, tne., Manapiug Member
Via Cenilied Mal/Reiumm Recetpt Reguested

¢e The Honorable Miks Koapp
Michele M. Rasenfeld, Esquie
¢ Tdes R Lochr, Ditector. Monfpamery Couniv Placning Dourd
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Krasnow, Rose

From: Synergiesinc@aol.com
Sent:  Tuesday, August 08, 2005 12:18 PM
To: Loehr, Charies; Robert. Hubbard@montgomerycountymd.gov; Berlage, Derick

Cc: Krasnow, Rose; brown@knopi-brown.com; CraigT @washpost.com; Shileykim@aol.com;
jonwardeleven@comcast.net

Subject: Re: Enforcement of SPEA for Clarksburg Town Center

Chatlie -

This is not as much an "alleged” violation as it is a clear-cut enforcement issue on the part of M-NCPPC. ltis
quite simple for you to read the text and aiso to validate that community-wide facilities have not been turned over
to the HOA. There is no "wiggle room” for alternate interpretations on this clause within the SPEA. The Board
DOES NOT have to wait for a hearing on this matter, i can and should, based on the responsibility to enforce
under the SPEA, issue a stop work order until "the defect is cured.”

| engaged Robert on this issue as | had hoped that the latest “resolution” would enable DPS to take action where
the Board has repeatedly refused to do so. To your knowledge, is it within DPS' authority now to take action on
SPEA enforcement?

Thanks,
Amy

8/13/2005
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August 10, 2005

Derick Berlage, Chairman
Montgomery County Planning Board
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Silver Spring, MD 20910

RE: Clarksburg Town Center
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Dear Chairman Berlage:

I write on behalf of the Clarksburg Town Center Advisory Committee
(“Committee”) to register the Committee’s concern, inter alia, about the inadequacy of
the building height and setback data we have thus far obtained from the CTC developer
and builders. In keeping with your publicly expressed commitment to exercise “more
hands on management,” Washington Post B2 (Aug. 1, 2005), I seek your assistance in
promptly rectifying this problem as the Committee prepares for the September 15, 2005
hearing on this matter.

1. Background

In her July 7" Compliance Memorandum, Development Review Chief Rose
Krasnow recommended fines for each townhome or 2-over-2 unit exceeding 35, fines
for the one multi-family unit (Building No. 3) over 45,” and fines for each unit that
violates the 10’ front yard setback. Near the end of the hearing, Ms. Krasnow
recommended that a determination of sanctions should follow receipt from the developer
and builders of complete height and setback data on all units, so that a unit-by-unit
determination of sanctions could be made. The Board concurred that it should await this
1nformat10n before imposing sanctions. Then, in a Resolution unanimously adopted of
July 26®, the County Council endorsed the procedure, agreed to by the developer and
builders, whereby the Board should “investigate and adjudicate all allegations of
violations prior to adjudication of the sanctions.” Res. No. 15-1125 at 2 (emphasis in
original).

The Committee’s understanding and expectation, therefore is that after
adjudication of all violations alleged at or before the September 15" hearing, the Board
will impose sanctions, unit-by-unit, on all single family attached and 2-over-2 units that
are in excess of 35,” along with sanctions for the one multi-family building in excess of
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45, plus separate sanctions for all units (to include single-family detached dwellings) in
violation of the 10° street setback requirement. Sanctions will be imposed on all existing
units or future units in violation of either the Phase [ or Phase II Site Plans.! If there is
disagreement with this summary, whether within the staff or among the respondents, the
Committee requests that it be promptly informed of any differing interpretation.

Under these circumstances, prompt disclosure of detailed, complete and reliable
height and setback data is vital to a proper hearing outcome. Two weeks after the July 7™
hearing, the staff received some developer and builder-generated height and setback data.
Miller and Smith presented height data on all 124 of its townhouses constructed to that
date. The other builders — Craftstar, NV Homes and Bozzuto presented building height
data on 378 units in a consolidated table prepared by Charles P. Johnson & Associates,
Inc. (“CPJ?). CPJ also furnished a consolidated table showing specific setback violations
on 97 gnits, the builders being identified as Craftstar, NV Homes, Miller & Smith, and
Porten.

2. Analysis of Responses — Building Height

The Committee has analyzed the data submitted according to the following
standard: Is it complete enough for the staff and the Committee to perform an
independent evaluation of its accuracy? As I made clear to Ms. Krasnow in a July 27"
letter (copy attached), there should be detailed unit-by-unit building height information
for all enclosed (partially built) or completed residences in the CTC, so that both staff and
the Committee can reach and present to the Board their own conclusions about the scope
of building height violations. There are several areas where additional data is required
for the Committee to complete its review of building height compliance:

a, Centerline Road, Ground and Terrace Elevations
Actual centerline road elevations are missing on the CPJ data for all units utilizing

either a ground elevation (Condition #2) or a terrace elevation (Condition #3) as the base
elevation for the height measurement. Similarly, Miller and Smith substitute terrace

1t is the Committee’s understanding that sanctions will be imposed without regard to
“grandfathering” of existing or to-be-constructed units, Whether a unit in violation will
be allowed to stand as is (or be built to excess height or setback) is a separate and distinct
issue from sanctions for these violations.

2 None of the CPJ data was furnished directly to the Committee; I had to get a copy of the
CPJ data from Ms. Krasnow. She understandably had thought that the data would have
been sent to us as a matter of course by the respondents. The Committee requests that
you insist that the developer and builders regularly furnish the Committee with the same
information being furnished to the staff, for the duration of this proceeding.
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elevations for street elevations in 4 number of instances. The Committee intends to
evaluate, unit-by-unit, every material increase in base elevation over the road elevation.
To do this, we must know the road elevation for every unit.

Miller and Smith identified 8 units where street elevation data was replaced with
higher terrace elevation data, resulting in buildings that are higher than if height were
determined solely in relation to street grade and effectively reducing on paper the actual
height of buildings on site. For CPJ, 27 Craftstar and 6 NV Homes units are identified as
“Condition 3” units. For a majority of these units, whether they are actually entitled to
what DPS refers to as a “terrace credit” will be determinative of whether a building
height violation exists. For all of these units, the Committee requests information that the
Board should also have: a unit-by-unit justification for claiming the terrace credit, in
keeping with DPS policy on when such a credit is applicable.

CPJ also identified 50 Craftstar and 18 NV Homes units, plus one Bozzuto
building, with street elevation data replaced with ground elevation data.  This
methodology again reduces on paper the actual height of the buildings on site. For 34
(68%) of the Craftstar units and one NV Homes unit, whether there is a building height
violation turns on the legitimacy of this height measurement substitution. This
substitution is applicable only when the building is more than 35° from the street line.
Again, the Board should have,. unit-by-unit, complete justification and data for any
reliance on ground elevations to calculate building height including, in each case where
the ground is higher than the street, justification for claiming the terrace credit, as above.

b. Basement/Cellar

Living areas that are al} or partially below grade are either basements (more than
50% exposed) or cellars (less than 50% exposed). The Committee, as part of its
evaluation of the impact on the community of building height violations, wants to know
which units have basements, which cellars, and which neither one. No one has furnished
any of this information.

C. Methodology

Miller and Smith explained the methodology employed to obtain building heights.
The Committee recognizes that the distance from the threshold elevation to the mid-roof
elevation was not individually computed unit-by-unit. According to CPJ, an aerial
photogrammetric survey of roof eaves and ridges is being performed. The Committee
expects this survey to include Miller and Smith units. Please have CPJ confirm that this
is s0. The Committee also requests that CPJ describe in detail the methodology it
employed to present building height data. To the extent that methodology differs from
that employed by Miller and Smith, we request an explanation from CPJ of the
differences and their significance, if any.
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d. Staff Analvsis

While the Committee intends to analyze building height compliance as thoroughly
as it can, this should not absolve the staff from conducting its own reliability cross-check
on the data submitted. Given the Board’s findings of widespread building height
violations, the staff should not blindly accept building height data submitted by Newland,
Miller and Smith, or anyone retained by them. Doing so would be contrary to the
expectations of the County Council, as reflected in Resolution No. 15-1125, and the
equivalent of letting the fox guard the henhouse and then prepare the hen inventory. Ata
minimum, the data submitted should be randomly tested for accuracy by an outside
expert not heavily dependent upon the development community for income. Only if no

IlldlC[ldl discr de.IlL-lUb CHicTge bIlUl.ll(l this sort OI SpUL'CHCCK be UCCIIICCI SUIHLICIH

Particularly troubling, and meriting a fuil explanation by the staff, is the
considerable discrepancy between building heights reported by the staff to the Board
{Witthans Memorandum 7 (April 8, 2005)) and those reported more recently by CPJ and
Miller and Smith. The chart below shows the reported heights in April, by builder, and
the number of units lower than that as reported by CPJ and Miller and Smith. The
obvious and unanswered question is why do most units (and for NV Homes all units)

d e

come in at a iower Ilf:lg[lI than was l'CpOITECl oy staff in Apl'll ?

Builder/Units Staff Reported Heipht Number Below % Below
NV Homes Townhouses 42767 141/141 100
Crafistar Townhouses 378" 119/168 71
Miller & Smith Townhouses 40’ 86/124 69

e Heighi of Z-Over-2 Units

Excluded from the above chart are the 42 Craftstar 2-over-2 units among the CPJ
data. The Apnl 2005 staff report shows a range of heights for these units from 48°5” 1o
51°7.” Presumably the staff has more specific unit height data from April that is still
available to cross-check the current data and consider any discrepancies. It should also
be noted that the CPJ height data is clearly erroneous for units 90-95 in Block A; the
methodology employed for reporting height for those units is inconsistent with that
empioyed for other 2Z-over-2 units.

3. Setback Data
The setback data table provided by CPJ at once provides more and less

information than necessary. The methodology for calculating setbacks is not disclosed,
nor the scope of the measurement work. The implication from the table is that all units
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not listed are setback-compliant. An explicit certification to that affect by CPJ should be
provided. This certification should extend to all units started or completed after July 7%,
See n.1, supra.

The purpose of the “Plan View” data is not disclosed. If the point is to suggest
that most units meet or exceed the setbacks shown on a one-sheet plan of the entire CTC
— where the scale of the drawing is too large for meaningful measurement and the
drawing was prepared for another purpose entirely — it is an irrelevancy. The Board has
ruled that the 10’ setback requirement, which shows up in the data table in every relevant
plan, is controlling, not the inferred measurements from the Plan View.

4. Unconstructed Grandfathered Units

The Board ruled on July 7™ that grandfathering would extend to units under
contract by that date, even if construction had yet to begin. This was a development that
took place after the testimonial phase of the hearing, and the Committee had no
opportunity to respond. For several reasons, this interim decision should be reconsidered
at the next hearing, or at least before adjudication of this case becomes final.

First and foremost, the staff and the builders failed to disclose to you that, in
many instances, as early as May 2005, buyers under contract were offered the option to
cancel these contracts with a full refund of deposit money, after it became clear that the
Board was going to reconsider its April 14™ finding of no violations. A sample letter to
this effect is attached, showing copies to the staff. Indeed, by June 9, 2005, the
reconsideration action even precipitated voluntary builder forbearance on construction of
additional units that would violate the signature set data tables, as exemplified by
Craftstar’s letter to the staff (copy attached). Why should builders be allowed to initiate
construction of anything in violation of approved site plans after they were clearly on
notice of the risk of going forward?

Secondly, grandfathering of unconstructed units creates ambiguity and confusion
about what construction is approved, especially in view of the fact that there have been
numerous staff-approved site plan amendments that have not gotten past the paper stage
into actual construction. DPS, in seeking to review building height issues in the CTC,
has encountered just such ambiguity and confusion in recent days. The Board can
eliminate the problem by simply implementing in this case its announced decision to
eliminate site plan amendments that are not expressly approved by the Director or the
Board. This expectation is another prominent part of Council Resolution No. 15-1125.
Accordingly, no site plan amendments should be deemed grandfathered for unconstructed
units. If Newland or any of the builders wish to proceed with construction of any of these
grandfathered units, they should either proceed according to a properly adopted signature
set site plan or, if they wish to proceed according to an amended site plan, first obtain a
Director or Board-approved amendment that the Committee will first have an opportunity
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to review. Nothing at all should happen until all concerned parties know precisely what
documents are controlling.

Finally, the Committee wishes to review the contract information required to be
submitted to the Board by August 5, 2005 as a condition of Preliminary Plan Extension,
as so ruled by the Board on July 28, 2005. This information is essential to evaluate the
legitimacy of each and every contract-based grandfathering claim. The Board should
insist on obtaining a complete enough record of the history of dealings with each
prospective purchaser to validate legitimacy and ensure that no listed contracts were
revived from the dead after that date. Given the option-to-cancel letter that went out, this
is hardly a speculative concern.

As emphasized to Ms. Krasnow, all of this information is important to the
Committee, not only for building height assessment, but also to the case the Committee
intends to make next month taking issue with the claim that, “as built,” the developer has
not done “extensive damage to the community.” Staff Compliance Memorandum 3 (July
7, 2005). The Committee is hopeful that your public comments mean that vigorous
efforts will be made to obtain all the relevant data the Committee needs to present its
views to the Board, data that should be deemed equally important to the staff and the
Board for the proper resolution of this case.

Sincerely yours,

Soveal ] Bgoin——

David W. Brown
/enclosures

cc:  Montgomery County Planning Board Members
Charles Loehr, Director
Michele Rosenfeld, Esq.
Rose Krasnow, Chief, Development Review
John A. Carter, Chief, Community-Based Planning
Shahriar Amiri, Chief, Building Construction Division, DPS
Barbara A. Sears, Esq.,
Robert G. Brewer, Ir., Esq
Kevin Kennedy, Esq., Timothy Dugan, Esq.
T:Odd D. Brown, Esq., Stephen Z. Kauffman, Esq.



